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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Supreme Court Needs Rule-Making Commission 


After a prolonged campaign for rule-making authority on the part of 
the United States supreme court we find the court now fully accoutered. 
The stage is set, the actors are available on call, if we may indulge in meta- 
phor, but the choice of a play, strange to say, has not yet been made. This 
choice is the first step. 

It is a singular fact that in all the years of agitation for needed authority 
there was a dearth of discussion concerning policies involved in its use. 
This may have been shrewd policy on the part of proponents; it was well 
not to be explicit, for a discussion of precise policies would have split their 
ranks. But it is strange, and it is unfortunate, that the legal academicians 
who are so free from policy restraints, should not have dealt with the 
possibilities in this field. 

All through the campaign uniformity was stressed. We were to achieve 
uniform procedure as well as modern modes and thus eventually serve the 
profession’s need for simplicity and certainty in procedure. This theory 
should have been analyzed. 


A new procedure imposed upon the United States courts would un- 
doubtedly exert an influence upon the states. But after all the best that 
could be hoped for would be adoption in the states of the features which 
proved to be superior in federal court practice. The best that could be ac- 
complished would be acceptance of uniform principles involved in the pro- 
cedure of civil litigation. This would be wholesome but there would still 
be two kinds of practice, differing in so many details that it would be impos- 
sible to consider that uniformity had been attained. 


Any substantial approach to uniformity of state and federal practice 
must be by making one system conform to the other. This cannot be real- 
ized through expectation that the states will abandon their codes and accept 
a new one, however great the advantage of a single system. The other way, 
that of making federal practice conform to state practice was awkwardly 
attempted in 1872 and failed. What was deemed to be a slight opportunity 
for divergence proved to be the ruin of the policy. 


The Judicature Society has an editorial advisory committee of well 
qualified members. One of them believes that the best possible use of the 
rule-making authority now conferred would be a declaration to the effect 
that federal practice shall be, so far as possible, identical with state practice. 
He points out the great advantage to lawyers practicing in both sets of 
tribunals. The term “so far as possible,” would doubtless be deprived of 
mischief by the drafting of a brief code for the United States district courts 
which would definitely provide for the exceptions to state practice. Another 


131 








132 JOURNAL 


member of the committee believes that the policy 
of the supreme court should be that of formulat- 
ing a complete code for the district courts and 
points to the advantage thus gained in the field 
of interstate litigation. Still another doubts the 
possibility of a successful separation of the rules 
necessary to federal court practice from the state 
codes if conformity is prescribed. 





At this point we leave the reader to consider 
the plausible suggestion made by President New- 
ton D. Baker, on another page. It is sufficient 
here to indicate that there is a problem in respect 
to policy. A first duty then is to give deliberate 
consideration to the matter of policy—a matter 
to be determined once for all time. There should 
be the fullest discussion of plans by those best 
qualified to advise the court. It is suggested 
that a commission be appointed by the court with 
the attorney general as chairman. The commis- 
sion should be wieldy as to numbers, say from 
ten to twenty members. It should arrange for the 
presentation of all views and should make its 
recommendations to the supreme court. The 
commission should then be directed to take all 
steps necessary to carry out the policy adopted. 
This is where the choice of draftsmen would enter 
and the arrangement for sectional meetings of 
judges and lawyers to receive proposals and ex- 
press opinions. 





It is respectfully suggested that such a com- 
mission would do well to invite extended debate 
on fundamental questions—whether conformity 
is, on the whole, a desirable thing, and if so 
whether it may in substantial amount be acquired 
through the powers to be exercised by the su- 
preme court. We realize that arguments can be 
made in favor of a complete and separate pro- 
cedural code for the United States trial courts. 
A decision should be reached only after both sides 
of the question have been fully presented. 


Such a commission, reappointed from time to 
time, and cooperating with the senior circuit 
judges and the bar, could continue to render a 
valuable service. It is more true of procedura! 
codes than of codes of substantive law, that an 
agency is needed for observing their operation and 
considering means for adapting them to future 
conditions, so that it is pertinent to quote from 
Austin’s Lectures on Jurisprudence: 


“No code can be perfect; there should, there- 
fore, be a perpetual provision for its amendment 
on suggestions from the judges who are engaged 
in applying it, and who are in the best of all situa- 
tions for observing its defects. By this means 
the growth of judiciary law, explanatory of and 
supplementary to the code cannot indeed be pre- 
vented altogether, but it may be kept within a 
moderate bulk by being wrought into the code 
itself from time to time.” 


‘ 





OF THE 


An Excuse for the Bar’s Indifference 


The Boston Bar Association has taken an im- 
portant part in efforts to overcome intolerable 
delay in the trial courts of the city. In setting 
forth in its Bulletin for January certain new fa- 
cilities, described elsewhere in this number, the 
editor takes occasion to remind members that the 
profession must expedite litigation or find itself 
coerced by the public will. He quotes from an 
article published in 1932 by Mr. Justice Lummus, 
who said: 

“Reform of some sort must come. Will the 
bar take the lead? Or, as often in the past, will 
lawyers wait for reform to be forced upon them 
by laymen?” 

That there is force to this warning is proved 
by the criticism expressed by the newspapers of 
Boston. A fillip to this was given by the dis- 
covery something over a year ago that jurors 
were being bribed. The fee of twenty-five dollars 
appears to have been the going rate. The same 
number of the Bulletin carries a long report con- 
cerning improvement in the jury system, with 
favorable comment upon the key-number system 
employed in Cleveland and Detroit. 





The occasion for this comment lies in the pro- 
posal now made in Boston that jurors be pooled 
instead of being assigned to the exclusive use of 
the several judges. Nothing could better illus- 
trate the painful slowness of judges and lawyers 
to see defects right under their noses, and to work 
themselves up to the point of “doing something.” 
Over a quarter of a century ago Chief Justice 
Olson inaugurated the pooling system for jurors 
in the Municipal Court of Chicago. Much pub- 
licity was given to this innovation; the saving 
in cost and added convenience to jurors were 
conspicuous. But only recently has it been seri- 
ously considered in other large cities. This Jour- 
nal for August, 1934, told of a saving in New 
York City courts of $306,833 in four years ex- 
perience with the pooling system. But for a de- 
crease in jurors’ fees the saving would have 
amounted to $411,196. Another great saving has 
been effected by the practice of having trial coun- 
sel qualify the jurors in a private room. 





If the legal profession were to be measured on 
this one item alone how would it emerge? What 
excuse can the profession, including the judges, 
in our large cities have for their indifference to 
such important matters? And there could easily 
be made up a list of ten, or even twenty, oppor- 
tunities for improving the administration of 
justice by acceptance of well tried expedients. 
It would seem that the profession cannot learn 
from vicarious experience. 

The answer to these impolite questions must 
be that some reforms imply a loss of power, pres- 
tige, or remuneration to practitioners; the effect 
upon them is to make them hostile to everything 
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that can be labeled reform. And with this atti- 
tude on the part of a portion of the profession 
there has not been on the part of the entire bar a 
means for forcing needed reforms to fulfillment. 
Lack of power serves as an excuse for personal 
and bar indifference. Meanwhile public rancor 
grows and the fear of litigation increases. The 
true idea that the efficient dischaige of bar duties 
would benefit every decent lawyer as well as 
litigants and the state is slowly being accepted. 
First must come the will to act; after that the 
way is not difficult. There is no lack of well 
tested plans. 


A New Assault on Congested Calendars 


One of the worst instances of calendar con- 
gestion and tedious delays has been in the Massa- 
chusetts superior court. This is the more re- 
markable since the rest of the country for more 
than a generation — more than a century — has 
looked to the courts of the old Bay State with 
more or less envy. The more remarkable in view 
of the fact that steady progress has been made 
there since the judicial council was established in 
unification of the judiciary. The automobile lia- 
bility law is largely responsible for the vast in- 
crease in motor tort cases. but reaction to the 
situation has been slow on the part of the legis- 
lature. 

A long step forward was taken recently in the 
requirement that such cases be filed in the dis- 
trict court where juries are not available. Either 
party may, however, have a cause transferred to 
the superior court. Early reports on the new 
practice indicate that a great load will be taken 
from the superior court. But there remains a 
vast accumulation of cases in spite of a fairly 
common use of referees when there is no jury 
demand. 


Now comes a new plan for relieving the court. 
Motor tort actions will be referred to auditors 
under the supervision of one justice in each 
county. The auditors will be lawyers recom- 
mended by local bar associations and they must 
agree not to “handle motor tort cases as long as 
they continue on the list of auditors.” They are 
enjoined by the rules to oppose the granting of 
continuances on the ground of engagement in 
other tribunals. If the plan is largely accepted 
there will be difficulty at this point because some 
lawyers specialize in this field and have so many 
pending cases that they can readily find an excuse 
for delay when they desire delay. 

Some advantage may be gained through the 
new procedure. But since it implies waiver of 
jury the court would do well to adopt means for 
shortening jury trials. The means are at hand in 
pre-trial procedure as it exists in Detroit. There 
is not the slightest reason why many questions of 
fact cannot be eliminated by a conference held a 
short time before trial. There is no excuse for 
opening trial with any confusion as to the issue. 
There would seem to be no reason why the Mas- 
sachusetts courts could not employ jury trial with 
much the same facility that the English courts 
do. We cannot at once rationalize rules of evi- 
dence as has been done in England because we 
have no bar of which every member is confidently 
counted upon to assist the court and jury to an 
understanding of the facts. We cannot, even in 
Massachusetts, at once eliminate all play-acting. 
But the Massachusetts justices are in a position 
to exert an influence for what we would like to 
call lawyer-like conduct. The tendency is in that 
direction. The best trial lawyers are usually 
above reproach. Very little encouragement by 
the bench would expedite progress toward cour- 
teous, efficient and much shorter trials. 


Methods of business, methods of manufacture, are constantly 
changing and yet the present method of utilizing a jury is hoary 
with age and even though lawyers realize its defects and see its 
weaknesses, they sit idly by while the layman seeks other means 
of handling his disputes.—Kas. Bar Jour., I, 166. 


A great deal may be, and is, said in opposition to the jury 
system, but I believe that much of its weakness is due to the fact 
that the evidence the jury hears is fragmentary and frequently 
interrupted, and hence misunderstood. Then, too, the innuendoes 
and insinuations carried by the offers and rejections of testimony 
and the innumerable statements of counsel, together with the 
piecemeal nature of the evidence they hear, lead juries into the fields 
of speculation and conjecture. They might do better if they heard 
the forthright stories of the witnesses.—-Thomas H. Ifearn, Los 


Angeles. 








Policies Involved in Federal Rule Making 


President Newton D. Baker Shows How Supreme Court May Most 
Stimulate State Progress by Offering Conformity to States 
Which Acquire Modern Procedural Technics 


Act of June 19, 1934, Conferring Rule-Making Authority 


“Be it enacted, etc., That the supreme court of 
the United States shall have the power to prescribe 
by general rules, for the district courts of the 
United States and for the courts of the District of 
Columbia, the forms of process, writs, pleadings, 
and motions, and the practice and procedure in civil 
actions at law. Said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any 
litigant. They shall take effect 6 months after their 
promulgation, and thereafter all laws in conflict 
therewith shall be of no further force or effect. 


The supreme court of the United States, by 
act of congress, now has power to prescribe rules 
of practice and procedure in actions at law for 
the district courts. It has the further power to 
prescribe one form of civil action for suits in 
equity and actions at law providing the rules so 
made meet, upon due submission, with the ap- 
proval of congress. 

Ever since the supreme court formulated the 
equity rules in 1912 there has been a growing 
demand for the larger powers now granted. The 
unanimous and hearty approval accorded this 
extension of rule-making authority justifies belief 
that the nation is on the eve of establishing a 
rational code of civil procedure which will 
strongly influence the course of reform in all the 
states. 

There are questions of policy to be determined 
by the supreme court before entering upon the 
contemplated work. Since publication of the act 
of congress adopted June 19, 1934, and comment 
in the August number of this JoURNAL upon its 
possible consequences, a choice of policy has 
been suggested by this Society’s president, New- 
ton D. Baker, which is persuasive as well as 
novel. 

The campaign for enlarged rule-making power 
for the supreme court was initiated in 1911 by 
Mr. Thomas W. Shelton’s resolution submitted 
at the annual meeting of the American Bar Asso- 
ciation. The text of the resolution showed a 
clear intention to bring about uniformity of two 
kinds. There was to be first a code of rules 
applying to actions at law in the United States 
district courts, prescribed by the supreme court 


In substance the resolution declared that the 
conformity act (R. S. sec. 914) “has utterly failed 
to bring about a genuine uniformity in federal 
and state proceedings in civil cases,” and “it is 
believed that the advantages of state remedies can 
be better obtained by a permanent uniform system, 
with the necessary rules of practice prepared by 
the United States supreme court.” Therefore the 


“Sec. 2. The court may at any time unite the 
general rules prescribed by it for cases in equity 
with those in actions at law so as to secure one 
form of civil action and procedure for both; pro- 
vided, however, That in such union or rules the 
right of trial by jury as at common law and de- 
clared by the seventh amendment to the consti- 
tution shall be preserved to the parties inviolate. 
Such united rules shall not take effect until they 
shall have been reported to congress by the attorney 
general at the beginning of a regular session thereof 
and until after the close of such session.” 


under delegated rule-making authority, and the 
expectation was expressed that this code would 
so favorably affect bar opinion as to bring about 
its adoption in every state. This would accom- 
plish two desirable results, namely, uniformity of 
practice in all federal trial courts, and conformity 
of state to federal practice. The resolution was 
approved in the following year and a strong com- 
mittee was created with Mr. Shelton as chair- 
man. 

The defeat of this committee’s efforts over a 
period of eighteen years, though the committee 
started work with confident hope that congress 
would readily acquiesce, is so well known that 
there is no call for presenting the detailed his- 
tory.” 

Movement Based on False Principle 


We realize now, however, that the committee 
started with a wrong principle. The power sought 
was that of prescribing “rules for actions at law.” 
Such rules would coexist with the then new equity 
rules. Adoption of these models in a majority 
of the states which had long before acquired a 
practice based upon the principle of a single form 
of action for all causes was quite impossible. 
This principle, as exemplified in the original Field 
resolution was offered “that a complete uniform 
system of law pleading should prevail in the fed- 
eral and state courts,” and “that a system for use 
in the federal courts, and as a model, with all 
necessary rules of practice or provisions therefor, 
should be prepared and put into effect by the su- 
preme court. .” that section 914 be repealed, 
and a committee be appointed to secure the needed 
legislation. 27 A. B. A. Rep. 434 (1912). The 
resolution, introduced in 1911; was favorably re- 
ported and adopted in 1912, and the committee 
headed by Mr. Shelton had its first bill introduced 
in congress with no loss of time. 

*For an excellent account of the committee's 
efforts see Sunderland “The Grant of Rule-Mak- 
ing Power to the Supreme Court” 32 Mich L. R.. 
1116 (June, 1934). 
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code, and adopted rapidly in other states than 
New York, represented the one most significant 
procedural advance since the times of Bacon and 
Coke. It had triumphed in every English speak- 
ing jurisdiction throughout the world except a 
‘minority of our states. Except in New York, 
where the Field code had been superseded in 
1877 by one in which the legislature prescribed 
the most minute and insignificant details of pro- 
cedure, the innovation had won the unanimous 
approval of the bar. 

It is apparent now that the movement suffered 
for lack of incisive criticism at its inception. 
Nor was this lack supplied by opponents in 
congress. The Bar Association bill was blocked 
year after year with no free debate. The slogan 
of the movement was uniformity but there was 
at times confusion as to the meaning of the 
term. It was obvious that the bill would effect 
uniformity of procedure in all the district courts, 
and this aroused opposition on the part of lawyers 
who asserted that the whole scheme was devised 
for the benefit of the relatively few lawyers who 
practiced in the federal courts of a number of 
states. They looked upon the plan as one in- 
tended to confer virtual monopoly of federal 
court practice upon a few. The prospect of ulti- 
mate conformity through revision of state pro- 
cedure, implying a return to separate equity and 
law codes, was unacceptable to practitioners in 
the code states, and a hazy outlook for those in 
the remaining common law states. That these 
objections were not forcefully voiced in the 
American Bar Association sessions was in part 
due to the fact that congress indicated no inten- 
tion to perform its part. 


Chief Justice Taft’s Counsel 


In 1922, no legislative progress having been 
made, Chief Justice Taft placed the issue on a 
better basis by suggesting to the Association that 
the bill should be amended to permit of unifying 
law and equity practice.* This change was made 
but the consequences which would follow enact- 
ment appear never to have been explored. In 
fact, the problem of how the desired power 
should be exercised to accomplish best the dual 
objectives of the Association had not been dis- 
cussed up to the time when congress acted. This 
lack of attention to an intriguing problem must 
be ascribed to apathy induced by successive de- 
feats. The problem now emerges wholly uncon- 
sidered as abruptly and unexpectedly as the 
enactment itself. 

It is timely to consider the needs which must 
form the foundation for present planning. 

There is first the failure of the conformity act 
of 1872. This act was intended to meet the 
greatest need realized at that time. There would 
probably have been no such failure and no later 
campaign for uniform procedure if the effect had 
been foreseen of the monosyllables “as near as 
may be.” This term, intended to be a means for 


"47 A. B. A. Rep. 260 (1922). 
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meeting certain inherent difficulties, eventually 
produced a hybrid procedure in which the state 
rules, the special district court rules and subse- 
quent acts of congress constituted a system re- 
plete with uncertainty. More and more our 
ancient evil of litigating rules as well as sub- 
stance became fixed in this complex system. 
Hence the campaign begun in 1912. 


Two Objectives in View 


Two conspicuous needs were recognized at the 
start. One may be called the professional need 
—the need for identical rules for state and fed- 
eral court practice in each state, to be obtained 
only through making one system conform to the 
other. This would serve the convenience of 
nearly all practitioners. 


There was also what may be called the public 
need—the need for an education concerning the 
best modes of administering civil justice—the 
need for a nationally accepted norm embodying 
the best principles of adjective law. This need 
could not, and never can, be satisfied by the 
direct and simple sanction of any legislature or 
any court. But it might be possible to requite 
this need through the stimulation afforded by the 
highest leadership and subsequent successful ex- 
perience. The success of the experiment, it was 
presumed, would strongly influence professional 
opinion everywhere. 

It should be observed, however, that what we 
call for convenience the professional and the 
public needs, are in no manner competitive or 
repugnant. In the long run the interests of the 
profession are the interests of the public. 


So it appears that there are two kinds of uni- 
formity; one immediately obtainable for the fed- 
eral trial courts, and another kind dependent 
upon conformity. 

And there are two dominant needs, the pro- 
fessional need for conformity, and the public 
need for a modernizing of the entire field of civil 
procedure. The problem is to utilize the authority 
now reposed in the United States supreme court 
most wisely to further the satisfaction of both 
needs as far as possible. We need not say, as 
soon as possible, because the public need is to be 
satisfied, not by coercion, but by evolution. 

In the foregoing analysis we have ignored the 
obvious power of the supreme court to make 
federal court procedure conform with state pro- 
cedure by a simple declaration, because such a 
choice would run counter to the entire course of 
the movement which resulted in the bestowal of 
this power. It would negative the spirit of the 
act itself. We cannot assume this easy choice to 
be probable. The time for doing that was twenty 
years ago, or more, and the means was by act 
of congress. 


First Power Conferred Insufficient 


Nor can we assume that the supreme court 
will exercise only the power conferred by the first 
section of the act. Such a choice of policy would 
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close the door to the evolution which must be 
relied upon if we are to achieve both objectives. 
The code states would never abandon the prin- 
ciple of one form of action, of a union of equity 
and law procedure. And in the remaining states 
there would be a virtual barring of the way to 
progress toward a modern system. Congress has 
clearly indicated approval of the union of law 
and equity practice. Section two of the act must 
be accepted as an invitation to advance, not as 
a threat. The uniformity made possible by the 
first section, and so long blindly sought by the 
Bar Association, would at its best merely afford 
a model code of a kind which has been archaic 
for half a century.* It would be of practical 
advantage only to the few lawyers specializing 
in federal practice in a number of states, and 
would add to the burdens of all lawyers whose 
practice is divided between their state courts and 
the federal courts located in their states. 


A Possible Choice of Policy 


Coming now to plausible choices of policy we 
see that the supreme court may exercise the 
power conferred by both sections of the act and 
produce a modern system of procedure and, upon 
the tacit approval of congress, give effect to the 
new, model, system in the district courts. The 
result would be in every state two kinds of prac- 
tice, a new kind for the federal courts, and the 
existing one for state courts. The lawyers who 
practice largely in the federal courts of a num- 
ber of states would be benefited by this choice, 
and a model would be set up toward which the 
bar in each state might consciously guide a move- 
ment toward conformity. The other and more 
numerous class of lawyers, it may well be ob- 
served, is now a much larger body than when 
this uniformity movement began. Every year 
sees additions to the body of national law and 
to resort to the federal tribunals by lawyers who 
have no interstate practice. 

When we first learned of the enactment of last 
June we naturally thought of progress being 
limited to the policy just outlined. And it 
seemed necessary to accept a situation in which 
for a considerable period there would not be in 
any state the desired conformity which would 
make more simple and certain the work of nearly 
every practitioner. 


The Most Useful Course Available 


Here is where President Baker’s suggestion 
comes in. Stated briefly, it is that the supreme 
court may, under both sections of the act, create 
a model system of procedure and give it effect, 
after submission to congress, in the federal dis- 
trict courts located in the (common law) states 
which have not yet achieved a merger of law and 





‘Chief Justice Taft's brief but cogent argument 
for the principle of one form of action in equity 
and at law is now especially pertinent. 47 A. B. A. 
Rep. 259-260 (1922). 
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equity procedure.’ As to those states there would 
then be uniform federal procedure and a model 
calculated to inspire progress toward adoption of 
this model for the state trial courts. And, for 
the present code states, including such recent 
accretions to the list of those substantially pre- 
scribing one form of civil action as Michigan and 
Illinois, the supreme court may declare that the 
practice in the federal courts shall conform to 
the local state practice.® 

Such a course would be identical for the com- 
mon law states with the course first presumed. 
They would have uniform procedure in federal 
trial courts and a model calculated to bring 
about a modernizing of state procedure to make 
it conform to the federal, the ultimate desider- 
atum. 

This stimulus finally would be immeasurably 
fortified by a declaration of the supreme court 
to the effect that when, in any common law 
state, the local procedure is altered to embody 
the principle of one form of action, the code 
prescribed by the court would have no further 
effect as to that state. The natural desire of the 
legal profession to have but one kind of proce- 
dure for all the courts, state and federal, which 
must be assumed to become more potent as 
civil litigation in United States courts increases 
in volume, and it necessarily will, becomes, under 
this policy, the most forceful lever for achieving 
both objectives, the professional and the public. 

The Editor is disposed to qualify the above 
interesting proposal by suggesting that the con- 


*The code adopted in Florida in 1870 was re- 
pealed three years later. The classification of 
states as code states and common law states is 
roughly sufficient for this discussion. In a few 
states which have rated as code states there has 
not been a complete union of law and equity (Ark., 
la., Ky. and Ore.). In Clark on Code Pleading, 
ch. 1, s. 8, (1928) the author lists twenty-eight 
states and two territories as code states. The 
recent revisions of practice in Michigan (1931) 
and Illincis (1933) appear to place those states in 
the code column. Dean Clark lists the following 
states as being “quasi code” or “quasi common 
law”; Mass., Miss., Ala., Md., Tenn., Ga., and 
Tex. The common law states are listed as: Del., 
 c.. Pe. Bw. B. B. Jn Be L. Ver Ve, Oe 
W. Va. (From these lists Mich. and Ill. have 
been deleted.) Any simple classification necessarily 
overlooks numerous differences in each category. 


*It is understood of course that conformity of a 
federal to state practice cannot be absolute. But 
with sixty-two years of experience we should have 
fully explored the field and be in a situation which 
would permit of making exception (from con- 
formity) of the matters which are inherently 
peculiar to the federal courts and of those which 
must be different because of the United States 
constitution. The proposal made probably should 


be supplemented by the further suggestion that the 
supreme court could codify these exceptions and 
so make it a simple and certain matter for lawyers 
in the code states to practice in the federal courts 
of their own states. 
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ferring of a unified system on the code states © 


might be made conditional upon the acceptance 
and adoption by those states of certain specified 
sections of the federal model code. That there 
is room for improvement of the several codes is 
obvious, and already discontent is being mani- 
fested in a number of states. The supreme court 
authority could as well set a price upon the 
advantages offered to the code states, that price 
to be prior adoption of needed technics which 
have been tested over a long period in England 
and Canada and in some of our jurisdictions. 
Such a policy would stimulate progress in the 
code states. There cannot be, and there should 
not be, any sort of coercion, but it is to be hoped 
that the supreme court’s power of regulation shall 
be skillfully utilized for the improvement of 
procedure as promptly and as widely as possible. 

If such a policy were adopted it would natur- 
ally be applied also to the common law states as 
they came to qualify for admission to conformity. 

The actual writing of an entire new code of 
procedure will probably never again occur after 
the work soon to be done by and under the 
auspices of the supreme court. We have now a 
unique historical instance. Progress will be made 
subsequent to the anticipated new code by the 
natural process of piecemeal legislation, and 
“legislation” as here used includes court made 
rules. We have the instance of adoption of 
declaratory judgment procedure in a majority of 
the states in a comparatively few years. It will 
doubtless soon be a feature of the new code to 
be prescribed by the supreme court. We have 
the instance of development of pre-trial proce- 
dure in respect to depositions and discovery, and 
of summary judgment procedure, certain to be 
included in any model system, and certain also to 
be widely adopted and developed in any event. 
It is not too forward looking to assert that lead- 
ers of the profession everywhere are convinced 
that the profession is ready to accept, not only 
judicial authority for rule-making, but all proven 
technics which tend to confine litigation to sub- 
stantial issues. 


Proposed Policy Exempt from Interference 


If fear is felt as to the attitude of congress 
toward a new code which embodies the single 
form of action principle, it may be said that the 
course suggested by President Baker would insure 
that no opposition to the code when submitted 
to congress would come from a majority of the 
states. The lawyers in code states would natur- 
ally concur in the policy and they would see a 
great immediate benefit to themselves by making 
federal court practice for them identical with 
their state practice. Reactionaries in a minority 


SOCIETY 


137 


of the states, however belligerent, could not pro- 
voke any great stir in congress. There would also 
be available against them the powerful forces of 
the press and public opinion, steadily becoming 
more vocal in respect to civil, as well as crim- 
inal, procedure. 


Present Opportunity Never Before Equalled 


It has well been observed that change and 
progress is a natural characteristic of procedure 
in an age of new methods of living and transact- 
ing business.’ The opportunity now afforded for 
a capably directed evolution is concurrent with 
the general demand for a larger use of latent 
judicial powers and for a judiciary which does 
not function in an atmosphere of political 
hazards. 


In contemplating progress in the procedural 
field we would do well to bear in mind the 
changes in the administration of justice brought 
about in our own times through the creation of 
what we call quasi-judicial bodies, with their 
simple, flexible, judge made rules. Of course, 
it is common for lawyers, looking askance at these 
bodies, to deny them inclusion in the field of 
judicial administration. It is a narrow and 
pedantic view of judicial administration which 
refuses to include the commissions, which, in 
increasing volume, determine so many controver- 
sies judicial in nature. Laws are being made and 
under them rights are being adjudicated by these 
bodies. It has taken a long time for the legal 
profession to appraise this trend. It is a field 
now being subjected, at a late hour, to study and 
criticism. It is a field for the lawyer, if there 
ever was one. A good many years ago it was 
suggested to the profession that it might wake 
up some day to realize that their courts were 
holding a (nearly) empty bag; finding our courts 
concerned chiefly with criminal cases, divorces. 
collections and the determination as to who pays 
for the dead horse. 


"Dean Clark says (Code Pleading, ch. 1, s. 12). 
“No system of pleading yet devised may he con- 
sidered final, and unless pleading rules are sub- 
ject to constant examination and revaluation, they 
petrify and become hindrances, not aids, to the 
administration of justice. Many lawyers are dis- 
turbed by the idea that the rules of practice must 
be changed. There is always a strife for that de- 
lusive certainty in the law. Lawyers who have be- 
come accustomed to a system think that it achieves 
such certainty. Unfortunately, however, that 
hoped-for end is not secured by repeated attempts 
to define a pleading rule. This is because the law- 
suit is to vindicate substantive law, not rules of 
pleading, and the latter must always vield to the 
former.” 


Make no little plans; they have no magic to stir men’s blood, 


and probably themselves will not be realized. 


Make big plans 


Remember that our sons and grandsons are going to do 
things that would stagger us.— Daniel Burnham. 








Discovery Under Missouri’s Liberal Rule 
Justice Greatly Aided by Right to Take Deposition of Any Witness—Prac- 





tice Instituted Ninety-nine Years Ago 


The following description of the success of what in Missouri is called the 
“deposition law” was written by Mr. Spurgeon L. Smithson, of the Kansas City, 
Missouri bar, and was first published in the New York State Bar Association 
Bulletin. (Vol. VI, No. 8, October, 1934). This publication has been doing 
valiant service in affording its readers information as to means for relieving 
the courts of their cruel overload of bogus claims and defenses without merit. 
Through Judge Finch’s efforts New York has gone far in preventing fraudulent 
defenses. When effective discovery procedure is adopted the bogus claims will 
be in check. Both discovery and summary judgment procedure may be called 
“pre-trial” procedure, but this term has come to mean, in England and in this 
country, the determination of issues by the court at any time before trial. That 
all of these procedural devices are essential to the efficient conduct of litigation 
and operation of the courts is apparent, if only because of the gigantic evils 
which have grown up under a system of relying on written pleadings as the only 
preparation for trial. Pleadings have been “simplified” in an impossible quest 
for the results which are needed. Better a few minutes in the presence of a 
judge or master with power to determine issues than any amount of pleading 
exchanges. 

There is one sentence in Mr. Smithson’s article which might well be italic- 
ized. It is the one which says that the rule “has been construed according to 
its spirit and purpose.” A narrow construction might easily have defeated its 
purpose and wholly prevented an evolution which is now a great credit to the 


judges and lawyers of Missouri. 


The Missouri statute now authorizing the tak- 
ing of depositions, section 1753, revised statutes 
of Missouri, 1929, annotated statutes, page 4023, 
is as follows: 

“Any party to a suit pending in any court in 
this state may obtain the deposition of any wit- 
ness, to be used in such suit, conditionally.” 

This section in substantially its present form 
has been in force since 1835. In the case of Ex 
Parte Munford, 57 Mo. 603, |. c. 605, decided 
by the supreme court of Missouri in 1874, the 
court made the following statement respecting 
the history of our statutes relating to depositions: 

“Formerly, the statute authorizing depositions 
stipulated, as a prerequisite, that the testimony 
should be ‘necessary’ in the cause. . . . But in 
1835, this condition was stricken out, and from 
thence hitherto nothing has been required but that 
a suit should be pending.” 

It is manifest that in Missouri we have had 
approximately a century of experience with a 
liberal statute, which has been construed accord- 
ing to its spirit and purpose as will be noted from 
decisions herein mentioned. Under our statute, 
the right to take depositions is not conditional, 
but only the right to use the deposition is con- 
ditional. Noell v. Bender, 317 Mo. 395, 295 
S. W. 533. “Pending” as used in the above 
quoted statute includes any suit filed, irrespective 
of service, merits, defects, defenses and status of 
pleadings. Ex Parte Munford supra; State ex 
rel. Methudy v. Milloren 229 S. W. 1097. 

A wide scope of inquiry is permitted in the 


taking of depositions. The scope is not limited 
to the pleadings, but by the subject matter and 
anything which might properly be added to the 
issues by amendment is also properly within the 
range of permitted inquiry. Ex Parte Alexander, 
163 Mo. App. 615, 147 S. W. 521. In Bennett 
v. Strodtman, 42 S. W. (2d) 43, one of our 
Courts of Appeal said: 

“. . . the subject of proper inquiry are those 
that pertain generally to the subject matter of 
the action, and not merely those that are encom- 
passed within the limits of the pleadings at the 
time.” 

Our practice is liberal, also, in a number of 
other respects. Only objections relating to the 
form of the question or answer must be made at 
the time of the taking of the depositions. Denny 
v. Guyton, 40 S. W. (2d) 562, 1. c. 577. At the 
trial any party to a suit may offer not only 
depositions he has taken, but also those taken 
by any other party, provided at that time proper 
grounds are established for the admissibility of 
the offered depositions. Lewis v. St. Louis In- 
dependent Packing Co., 3 S. W. (2d) 244, 1. c. 
250. Grounds for the admissibility of depositions 
include death, sickness, and absence of witnesses 
and other usual grounds established in most juris- 
dictions. Section 1780, Revised Statutes of Mis- 
souri, 1929, Annotated Statutes, page 4037. 


A Rational Approach to Trial 


It will be seen that this practice permits broad 
and searching interrogation of witnesses and 
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parties, and preserves their testimony for trial 
available for either side. As this practice has 
been established in Missouri for so many genera- 
tions, the usages arising under such practice and 
our experience therewith should be highly proba- 
tive as to the value of such practice elsewhere. 
In cases of consequence the deposition of both 
parties, as .well as important witnesses, are usu- 
ally taken. Each side learns what it shall be con- 
fronted with at the trial, and surprise is in a large 
measure eliminated. For this reason the trial is 
more likely to partake of the nature of a judicial 
investigation and less of the nature of a snaring 
and entrapping contest. 

After the depositions of the parties and im- 
portant witnesses are taken, the lawyers, if fair- 
minded and competent, are able to form an ac- 
curate judgment as to the worth of the case for 
settlement purposes. In the great majority of 
cases, after such depositions are taken, the cases 
are settled on the basis of their actual merits. 
Not only are settlements facilitated, but also the 
courts are assisted in clearing their dockets, as a 
great many cases that otherwise would be tried 
are settled on account of this practice. In addi- 
tion, by the taking of the depositions, the lawyers 
are so familiarized with the witnesses’ testimony 
that the actual time of the trial is shortened and 
many inquiries made in the depositions need not 
be repeated at the trial. 

Most lawyers have had cases which they knew 
were right, but in which all or most of the wit- 
nesses were employed by or aligned with the other 
side. Our deposition practice is most helpful in 
such situations and in many such instances it re- 
sults in justice being done when it would other- 
wise be most difficult or impossible. The writer 
recalls a personal injury case, which involved an 
accident that happened inside a factory building. 
The plaintiff was suddenly knocked unconscious 
by an unexpected mishap and all the witnesses 
thereabouts were employed by the defendant. By 
taking the depositions of all employees around 
or about the scene of the accident, it was pos- 
sible, despite their natural leanings, to make a 
very clear and positive case against the employer. 
Thus, when the trial approached, the attorneys 
on both sides knew that the plaintiff had a case 
that could be proved, and for this reason the case 
was settled on its merits and justice thereby sub- 
served. The same tactics in a parallel type of 
defense case have yielded and will yield similar 
results. 

In defending personal injury litigation, it is 
almost invariable practice of defense counsel to 
take the plaintiffs deposition shortly after the 
suit is filed. It is possible to interrogate the 
plaintiff fully as to past history, employments, 
other residences and claims, in addition to the 
facts relating to cause of action at issue. The 
plaintiff’s attorneys frequently take the deposition 
of the defendant or other important defense wit- 
nesses. By the taking of these depositions the 
merits of the case are disclosed to the parties in 
the early stages of the litigation without the con- 
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sumption of any time upon the part of the court. 
If the case is a fake or frame-up, a thorough 
deposition, followed by thorough investigation, 
will usually produce evidence which should defeat 
the case. Plaintiff's attorneys have, of course. 
similar privileges in checking up and proving the 
falsity of defenses. 


Preservation of Testimony Assured 


People’s residences, employments, even their 
lives, are so fraught with uncertainty, that con- 
trary to reasonable expectations of counsel, an 
important witness may be unavailable when a 
case comes on for trial. Every seasoned lawyer 
in Missouri can recall situations where some im- 
portant witness’ deposition was taken not with 
the view to preserving his testimony, but rather 
for the purpose of discovery and later such im- 
portant witness died or disappeared. By reason 
of the practice under consideration, the testimony 
of such witness was preserved, the tribunal had 
more complete data as to the facts in issue, and 
thus was in a better position to do justice. 

It is an unfortunate and regrettable fact that in 
the larger cities of our state the members of the 
bar divide into factions, which may be grouped 
roughly as the “plaintiff? and “defendant” 
lawyers. In the writer’s opinion, this is a stupid 
and senseless factionalism, because the interest 
of all lawyers is to make the process of the courts 
speedy, efficient and just. However, with us 
many practices are considered in the light of 
whether they are advantageous to the plaintiff 
or the defendant. Despite this factionalism, the 
writer can truthfully say that he has never heard 
a lawyer of either the “plaintiff” or the “de- 
fendant” group state that he believed that our 
practice relating to depositions was harmful or 
unjust to either side. 

It is fair to summarize Missouri’s century of 
experience with this practice by saying that it 
assists in an early appraisal of the merits of cases, 
facilitates the proof and settlement of meritorious 
cases, aids in the detection and defense of fraudu- 
lent and crooked cases, shortens the time of trial, 
prevents the clogging of our dockets with cases 
that should and could be settled, as well as pre- 
serves evidence against human frailty, disaster 
and change. 

Our courts must hold their jurisdiction against 
administrative commissions and other encroach- 
ments by the efficiency of their processes and the 
confidence they inspire in our people. The legal 
profession in the last analysis is paid for its labor 
in proportion to the service it renders society. 
Our deposition procedure assists our courts and 
the legal profession in rendering to society that 
useful and efficacious service which aids in mak- 
ing ourselves prosperous, our courts and our pro- 
fession respected, and justice more available and 
certain to every man. 


Concerning Discovery of Documents 


Editorial note—In reply to a question con- 
cerning discovery in Missouri Mr. Smithson said 
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that it was his opinion that parties should be 
entitled to the production of records of other 
parties at the taking of depositions before 
notaries or other officers not learned in the law. 
Abuses might arise in the case of strangers to the 
proceeding. In Missouri the court can appoint 
a disinterested lawyer as commissioner with power 
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to compel attendance of witnesses and determine 
objections to testimony. Such appointments are 
not usually made because the procedure above 
described is less expensive. But with a qualified 
commissioner it would seem appropriate to per- 
mit him, in his discretion, to subpoena the records 
of strangers to the proceedings. 


Use of Depositions for Discovery Approved 


In his abbreviated study of discovery, pub- 
lished in the 1932 report of the Michigan Judicial 
Council, the author, George Ragland, Jr.,! says: 

“Three general arguments may be made in 
favor of the general use of the ordinary deposi- 
tion for purposes of discovery before trial. 

“First, it is sound procedural policy to con- 
solidate previously separated devices which are 
related in their origins and functions. More- 
over, the end of reform is simplification. True 
reform does not confuse—it integrates, it syn- 
thesizes, it leads back to first principles. 

“Second, lawyers generally are already suffi- 
ciently acquainted with the procedure for taking 
depositions to insure its orderly operation from 
the start if it is used for purposes of discovery. 

“Third, the use of the ordinary deposition pro- 
cedure eliminates the necessity for an elaborate 
and detailed statutory provision for discovery. 
It is sound procedural policy that statutory pro- 
visions for interlocutory practice be both concise 
and general, in order that the occasion for appeals 
may be reduced and in order that the actual prac- 
tice may be worked out in accordance with con- 
siderations of administrative facility rather than 
in obedience to prearranged technicalities. 

“The expedient of allowing use of the ordinary 
deposition procedure for purposes of discovery is 
more practicable for any state which at present 
has no effective method. While Wisconsin and 
Ontario have developed the special examination 
to a degree of high efficiency, it should be re- 
membered that it has taken years for the lawyers 





1This publication comprises 100 pages of text. The com- 
lete study appeared under the title Discovery Before 
Trial, Callaghan & Co., 1982. 


to become acquainted with the machinery and to 
perfect it to its present status. Moreover, other 
states which have tried a similar plan have had a 
considerably less satisfactory experience. 


“On the other hand seven jurisdictions in 
widely separated areas of the American continent 
have had a satisfactory experience with discovery 
under the form of taking depositions. The only 
contrary experience under this device has been 
in states in which the courts have disallowed its 
use for discovery purposes before such use has 
been given a fair trial. Already many jurisdic- 
tions have deposition statutes which offer possi- 
bilities of discovery, and still others could obtain 
the same result by a simple statutory amendment 
to the effect that the conditions which are now 
imposed upon the taking of depositions hence- 
forth shall apply only to the use thereof at the 
trial and that henceforth depositions may be taken 
as of right. 


“In all of these states it would facilitate the 
practical use of the device and reduce the possi- 
bilities of illiberal decisions limiting such use, if 
the present deposition statute were so labeled as 
to indicate that use both for discovery and pres- 
ervation of testimony is intended. Indeed, this is 
one of the greatest dangers incident to the use of 
the ordinary deposition procedure for purposes 
of discovery, namely, that because the procedure 
is not labeled ‘discovery procedure’ that the 
courts and the lawyers may suppose that so-called 
‘fishing expeditions’ are not intended. The easiest 
way to remove this danger is to specifically label 
the statutory provisions, ‘Discovery and Deposi- 
tion Procedure.’ ” 





We Need Something to Boast About 


There are obviously certain propositions which 
divide the sheep from the goats. If one wanted 
to fix the status of a lawyer who defended crim- 
inals could it not be done by ascertaining whether 
he favored advance notice of an alibi defense? 
Would not that be a fair test? If the answer is 
yes, then would it be fair to classify civil trial 
lawyers on the basis of adherence to the prin- 
ciples of discovery before trial, or summary judg- 
ment procedure? 


The trouble with the test as to civil trial pro- 
cedure is that we would get too many goats if we 
were to judge in the light of successful use of 
discovery. We have a number of jurisdictions in 
which a shadow of this principle has been incor- 
porated in codes of procedure, but in nearly all 
of them the procedure is rarely used. Now the 
excuse may be made that the procedure is largely 
unusable. Is this excuse sufficient when the legal 


profession in those states have had generations to 
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perfect a system of discovery? Perhaps there has 
not been sufficient education as to success in the 
few jurisdictions in which discovery rates as the 
most effective means conferred by rules to accom- 
plish justice speedily and economically. 

Litigation is, of course, a rare sport for those 
who have nothing to lose. Jury trial, in the form 
it acquired long ago in most states, is both sport 
and drama. It must be admitted that litigious 
clients get a show for their money. 

Perhaps we shall be obliged to think that aver- 
sion to discovery, and summary procedure as 
well, is because they strongly tend to rob litiga- 
tion of its gambling nature. This applies espe- 
cially to the summary judgment procedure, in 
the cases in which it is effective, and has the fur- 
ther unpopularity of stopping improper defenses 
before they have begun. Another kind of proce- 
dure has illustrated this in the Municipal Court 
of Chicago where pleadings are verified. For 
years, and doubtless even more today, the larger 
share of damages awarded by the court in civil 
actions has been in cases in which the defendant 
was told by his lawyer that he could not file an 
answer. Doubtless there are instances when 
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sworn answers are filed and defenses attempted 
which the ethical lawyers would not countenance. 
Such a rule cannot be enforced with absolute and 
complete effect. But in Chicago it appears to 
have been a highly successful shortcut to sum- 
mary judgment, and its success rests in large 
part on the lawyer’s refusal to sanction perjury. 

We are told that the more sensitive and self- 
respecting element of our profession is searching 
for means to make litigation effective and eco- 
nomical. We know that our courts have suffered 
immeasurably by permitting their process to be 
used without restraint, loading dockets with strike 
actions and with actions which are undefendable. 
The courts which possess organized responsibility 
are devising means for relieving themselves of the 
odium of being employed as fences. They will in 
time, doubtless, interest themselves in discovery, 
and meanwhile it appears to be a present need 
that the bar learn about discovery and decide to 
espouse it. When we get the procedural tools 
which the best jurisdictions already have, and 
employ them, the profession will have an answer 
to its critics. What it needs most, apparently, 
is something to boast about. 


Courts have found no difficulty in dealing with unrestricted 
discovery, and have expressed satisfaction with its results. “There 
is no Objection that I know why each party should not know the 


other’s case,” said Judge William Howard Taft. 


[Shaw v. Ohio 


Edison Co., 9 Ohio Dec. 809, 812 (1887) ].—Edson R. Sunderland. 


Original Plan for Selecting Judges 


Washington State Bar Approves on Referendum Choice by Judicial 
Commission Which Has Power to Remove Judges 


Found Unworthy 


A simple and very plausible method for the 
non-political selection of judges has been formu- 
lated by the State Bar of Washington and will 
be offered to the legislature soon with the view 
of amending the constitution. The plan is briefly 
stated as follows: appointment to the accustomed 
short terms of superior and supreme court judges 
will be by majority vote of a commission com- 
posed of the governor, three lay electors selected 
by him, and the seven members of the State 
Bar board of governors. Court commissioners 
are to be similarly appointed by the judicial 
commission and “hold office for such period of 
time as may be fixed by the commission.” 

One original feature is embodied in the plan; 
vacancies in the supreme court are to be filled 
by appointment of superior court judges who 
have served for at least three years. Tenure of 


superior court judges is four years, and of su- 
preme court judges six years. The three lay 
electors on the judicial commission are to be 
chosen from three districts and for terms of 
three years, with the provision that they shall 
not serve more than six years in the aggregate. 
Appointments are to be made within thirty days 
from the time a vacancy occurs. The commis- 
sion may be summoned by the governor or any 
three members. 

The plan appears to afford expert selection by 
a commission representing all the people of the 
state and all geographical divisions. Superior 
court judges must be residents of the district 
in which they are to sit. The governor is enabled 
to select members who can advise him intelli- 
gently. The ex officio members of the commis- 
sion will be chosen by the lawyers in the con- 
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gressional districts. They will comprise all needed 
information, not only as to eligible candidates, 
but also as to the desirability of reappointing 
judges when their terms have expired. They are 
elected by a secret, mail ballot and since their 
terms are but three years a rapid turnover in 
office may be presumed. And it must be pre- 
sumed that with a conservative appointing body 
there will be such security in the judicial office 
as to promote only faithful service, and not 
political activity or timidity. 


Retirement by Two-Thirds Vote 


So much for the matter of appointment. The 
draft amendment deals also with involuntary re- 
tirement. It is most convenient to quote the 
text in full: 

“Any judicial officer appointed by the judicial 
commission may be removed from office for 
misconduct or malfeasance in office or for any 
violation of his oath of office. Whenever com- 
plaint has been made to the judicial commission 
against any judicial officer holding office the said 
complaint shall be referred by the judicial com- 
mission to the attorney-general for investigation, 
and if in the opinion of the attorney-general suffi- 
cient ground therefor exists, he shall prepare 
specific charges against such judicial officer, cause 
the same to be served upon him, specifying the 
several charges of misconduct against him and 
fixing the day for hearing thereon, which charges 
shall be heard by the judicial commission within 
sixty days after the service of such charges, pur- 
suant to such rules as the commission shall 
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previously and with due notice to the party 
charged have adopted. The judicial commission 
shall have power to administer oaths, to take 
depositions and to sit as a court of justice. If 
after a hearing of said charges it be found that 
any of them are sustained by a two-thirds vote 
of the judicial commission, the judicial officer 
charged shall at once be deemed removed from 
office and the judicial commission shall forthwith 
proceed to fill the vacancy.” 


Action Based Upon Referendum Vote 


A very significant feature of the decision of 
the Washington State Bar to take the lead in 
improving judicial selection was the referendum 
by a mail vote on the part of ali members. Three 
queries were propounded, and all answered 
affirmatively. 

To the question whether any change in the 
mode of selecting judges was desirable the vote 
was 739 to 357. 

“Do you favor a constitutional amendment 
providing for appointment .. .?” etc. the vote 
was 590 to 464. 

The choice of the particular method set forth 
was approved by a vote of 581 to 403. 

In view of the great variety of methods 
favored by lawyers, and the paucity of our expe- 
rience in this field, the vote accorded the specific 
proposal was much higher than one would expect. 
Anything like unanimity is hardly to be expected 
for years to come. 

The committee on selection of judges is headed 
by Mr. Elias Wright, of the Seattle bar. 


Effect of New California Amendment 


The full text of the amendment to the Cali- 
fornia constitution which was adopted in the re- 
cent November election, and reported in the De- 
cember number of this JOURNAL, is available in 
the December number of the Los Angeles Bar 
Bulletig. In our report there was omission of 
an important feature of the amendment, namely, 
that the judges of the appellate and supreme 
courts are subject to the provisions of the amend- 
ment from the time of its adoption. 

The result is that appellate and supreme court 
judges will no longer be chosen by the accus- 
tomed method of popular nomination and elec- 
tion. These judges will, on completion of present 
terms, have the privilege of having their names 
placed on the ballot without competition, and 
a majority vote in favor of retaining them in 
office will give them an additional term. This 
will afford operation and experience under the 
new plan from the beginning. 

Application of the plan to the superior court 
judges depends first on adoption of an enabling 
act to prescribe the conditions under which the 
people of any county may vote on the question 
of adopting the new system. The amendment 


intended for the relief of Los Angeles County, 
which was defeated at the election, provided that 
a vote of two-thirds of the members of the board 
of supervisors would result in submission of the 
proposal to adopt the appointing plan. It seems 
unreasonable to require so large a majority for 
the mere purpose of affording opportunity for 
a popular expression. The cost of placing the 
question on the ballot is trivial and a majority 
vote of the supervisors should be considered 
sufficient for the initial step. 


Votes Received by Four Amendments 


We are indebted to Mr. Charles S. Cushing of 
the San Francisco bar for the following official 
figures on the four initiated amendments affecting 
the administration of justice which were approved 
by the voters. 

Selection of judges—yes, 810,320; no, 734,857. 

Making attorney general chief law enforcement 
officer—yes, 1,063,290; no, 449,075. 

Permitting judges to comment on evidence— 
yes, 1,087,932; no, 406,287. 

Pleading guilty before committing magistrate— 
yes, 1,173,838; no, 317,090. 


Utah State Bar Approves Selection Plan 


Will Seek Amendment Enabling Bar by Plebiscite to Nominate Small 
List from Which Governor Will Make Appointment 


The Utah State Bar, in working out a plan for 
getting their judges out of politics have borrowed 
somewhat from the Georgia plan.' In other 
words, nomination is through a bar plebiscite. In 
the case of supreme court justices the entire 
State Bar will vote for the purpose of submitting 
five names to the -governor, from which list a 
choice must be made. In each of seven districts 
the district court judges shall be appointed by 
the governor from a list of three names chosen 
by a plebiscite of the lawyers of the district; 
but in any district having twenty or less lawyers 
only two names shall be chosen and submitted. 

A meeting of the State Bar was held in Decem- 
ber for the purpose of finally acting on the com- 
mittee report. The proposal takes the form of 
amendments to sections two and five of the 
judiciary article. An effort will be made in the 
present session of legislature to get approval for 
submission of the amendments. 


For the benefit of all interested in the text we 
quote the following, omitting various matters not 
pertaining to the mode of selecting the judges: 


Selection of Supreme Court Judges 


The judges of the supreme court shall be ap- 
pointed by the governor, without regard to any 
partisan political considerations, from a list of five 
members of the bar nominated by the members of 
the bar of the whole state, by a secret ballot or 
ballots cast for that purpose, under such rules and 
regulations as the board of commissioners of the 
Utah State Bar, or other similarly qualified body 
provided by the legislature in lieu thereof, shall 
prescribe; provided that the governor shall not 
make appointments until a vacancy occurs by rea- 
son of the expiration of the terms successively of 
the present or future judges of the supreme court. 
or by reason of the death, resignation, or removal 
of one or more of the present or future judges 
of the supreme court. Appointments to vacancies 
shall be for the unexpired portion of a term. The 
term of office of the judges of the supreme court 
shall be not less than ten years. The judge of the 
supreme court having the shortest term to serve 
shall be the chief justice and shall preside at all 
terms of the supreme court, and in case of his 
absence the judge having in like manner the next 
shortest term shall preside in his stead. Every 
judge of the supreme court when once appointed 
by the governor from among nominees of the bar 
shall be reappointed at the expiration of his term, 
unless charges of failure to properly discharge the 
duties of his office shall have been sustained after 
a public hearing by two-thirds of the members of 
a committee of fifteen members of the bar who 





*See Better Ways of Selecting Judges, by F. 
Smythe Gambrell, Journal, A. J. S. vol. XVII, 
No. 4, pp. 109, 112. 
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shall be appointed as a standing committee an- 
nually by the supreme court and in the event such 
charges shall be so sustained the office of such 
judge shall thereupon be vacant and an appoint- 
ment shall be made to fill such vacancy as herein- 
before provided ; provided that nothing herein shall! 
prevent the removal of judges as otherwise pre- 
scribed by law. 


Selection of District Court Judges 


The state shall be divided into seven judicial 
districts, for each of which one or more judges 
shall be appointed by the governor without regard 
to partisan political considerations, from a list of 
three members of the bar for each judge to be ap- 
pointed in districts in which there are more than 
twenty members of the bar and from a list of two 
members of the bar for each judge to be appointed 
in districts where there are twenty or less members 
of the bar, nominated by the members of the bar 
of the respective judicial districts, by a secret bal- 
lot or ballots cast for that purpose, under such 
rules and regulations as the board of commissioners 
of the Utah State Bar, or other similarly quali- 
fied body provided by the legislature in lieu thereof, 
shall prescribe; provided that the governor shall 
not make appointments until a vacancy occurs by 
reason of the expiration of the terms respectively 
of the present or future district judges, or by rea- 
son of the death, resignation, or removal of one or 
more of the present or future district judges. Ap- 
pointments to vacancies shall be for the unexpired 
portion of the term. Until a vacancy is thus filled, 
the supreme court may designate a district judge 
or judges to act. The term of office of the district 
judges shall be not less than four years. Every 
judge of the district court when once appointed by 
the governor from among nominees by the bar 
shall be reappointed at the expiration of his term, 
unless charges of failure to properly discharge the 
duties of his office shall have been sustained after 
a public hearing by two-thirds of the members of 
the standing committee provided for in Section 2 
of this Article; and in the event such charges shall 
be so sustained the office of such judge shall there- 
upon be vacant and an appointment shall be made 
to fill such vacancy as hereinbefore provided; pro- 
vided that nothing herein shall prevent the removal 
of the judges as otherwise prescribed by law. 


The provision for retirement of a judge for 
“failure to properly discharge the duties of his 
office,” is a notable feature of the plan. We have 
needed modes for involuntary retirement almost 
as much as modes for selection. The plan above 
set forth may be compared with the plan recom- 
mended by the Michigan State Bar Association. 
Either one must be presumed to be effective and 
eminently fair. It should be observed also that 
in the Utah plan, while terms are retained, serv- 
ice is terminated only through resignation or 
involuntary retirement through a two-thirds vote 
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of the commission of practitioners appointed 
annually by the supreme court. This involuntary 
retirement appears to be available at any time. 
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Disability through physical causes would pre- 
sumably result in resignation before the public 
hearing by the commission. 


Ohio Lawyers Study Selection Problem 


Conference Called by Cincinnati Bar Affords Means for Thorough Con- 
sideration of All Phases and Expression of Matured Opinions 


The bar of Ohio has pioneered in the move- 
ment for getting judges out of politics and has 
considered at least two plans, but without reach- 
ing a final choice. It was with the purpose of 
enlarging the field of discussion that the Cincin- 
nati Bar Association called a conference for Oc- 
tober 20, 1934. The management was entrusted 
to Dean Milton Ferson of the School of Law of 
Cincinnati University. An extended analysis of 
the problems involved in selection and tenure was 
prepared by Professor Sunderland, of the Mich- 
igan Law School. The program allotted time to 
discussion under ten general headings. For each 
topic there were two assigned speakers, who were 
followed by informal expressions of opinion. At 
the close of two long sessions Mr. Newton D. 
Baker summed up, and then the members of the 
conference marked their preferences on a wide 
variety of proposals on prepared questionnaires 
which included virtually every plan of selection 
and retirement which has been used or proposed.' 

The members presented a fair cross section of 
the bench and bar, and on some questions more 
than 160 voted. The plan evolved for the day’s 
work afforded a better method of comparing and 
contrasting all available proposals on all phases 
of the subject than has heretofore been employed. 
It resulted in expressions of opinion, after dis- 
cussion, which were privately recorded, and must 
be assumed to be representative of informed 
opinion in the profession in that state. It may 
be said however, that this method, which well 
deserves imitation elsewhere, involves conclusions 
which are wholly free from opportunism. This 
is a virtue, but when it comes to consideration of 
the availability of competing proposals from the 

*The analysis began with causes for dissatisfac- 
tion, covering the eight kinds of courts in Ohio, 
ranging from U. S. circuit court to the justices’ 
courts. The table of votes registered four against 
the circuit court of appeals, and at the other end, 
108 against the common pleas court, the state’s 
main reliance for justice. But in comparison of 
courts in metropolitan districts the municipal 
courts rated a little lower than the common pleas. 

The “chief undesirable characteristics” were 
voted on as to all eight kinds of courts under the 
following six heads: subjection to political or per- 
sonal influence; want of legal ability; lack of in- 
dustry; arrogance and intolerance; timidity; and 


standpoint of popular approval, it is likely that 
different decisions might be reached. 

This observation is made because of the re- 
jection of the idea of making tenure depend upon 
submitting judges’ names to the electorate at 
stated times without competing candidates. 
Doubtless a logical following of principles would 
so result in states where the idea has been em- 
braced. And possibly Ohio lawyers would sooner 
make this compromise, if necessary to secure a 
change, than to remain in statu quo. 


At any rate the conference has given the move- 
ment both clarity and impetus. A full acount of 
the proceedings appeared in the University of 
Cincinnati Law Review, but without presenting 
the form of questionnaire. Even in this form it 
is far too long for publication in this JouRNAL. 
The “resume and interpretation of conference 
ballots” follows the report of proceedings, and 
was written by Prof. C. Fred Luberger. It serves 
well to summarize the consensus and is quoted 
herewith in full. 


Interpretation of Balloting 


1. The courts of Ohio do not measure up to 
the high standard to which they should. There 
is, consequently, general dissatisfaction with the 
personnel and the work of the judiciary. 


2. In all the courts of the state, in both urban 
and rural sections, the present method of select- 
ing judges by popular election has resulted in a 
judiciary which is, and permits itself to be, sub- 
jected to political and personal influences, and 
which is, in too great degree, characterized by 
want of legal ability and by lack of industry, and, 
in lesser degree, by arrogance, intolerance, timid- 
ity, and indifferent moral character. 
want of moral character. Every court was scored 
against on every item, except that timidity was not 
reported in the federal courts. The greatest sub- 
jection to political influence was found in the com- 
mon pleas courts, which accordingly led in the 
list of those most in need of change in respect to 
selection. 

The vote stood 89 to 46 in favor of employing 
two agencies in selecting judges, and the governor 
received the highest vote of a number of suggested 
agencies for both nominating and appointing. This 
situation was resolved by another vote which re- 
served for the executive the appointing power, and 
provided some sort of commission to make the 
nominations. 
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3. While some improvement in the personnel 
ot the bench wouid probably result trom the 
adoption ot more exacting qualifications for of- 
fice, and while the bar might be made a somewhat 
more effective influence than it now is, more dras- 
tic measures are imperative. Only by a funda- 
mental change in the method of selection of 
judges can there be secured to the state a judici- 
ary of the quality and calibre which the people 
deserve and ought to desire. 


4. It would probably be unwise to confer the 
sole power of choosing judges upon a single of- 
ficer, commission, board, or other body. But, if 
that were to be done, the authority and responsi- 
bility should be vested in the governor, who is 
elected by the people and directly accountable 
to them. Confirmation by the senate of the gov- 
ernor’s appointments should not be required. 
Rather should the governor consult with an ad- 
visory board, qualified by knowledge, experience 
and high purpose, before making his appoint- 
ments. 

5. The best plan or system for the selection 
of judges is one wherein the responsibility is di- 
vided betwen two agencies, at least one of which 
is directly responsible to the people of the state, 
and each of which will act as a check upon the 
other. The first would be charged with the duty 
of selecting, or nominating, a minimum number 
of qualified lawyers for each judicial office to be 
filled. The second would make the final selection 
of the judges from the list of nominees submitted 
by the first. The nominating function could best 
be performed by a commission, the composition 
of which should be carefully safeguarded by ex- 
acting qualifications for membership, and which 
should be large enough to be representative of the 
interests served and small enough to be re- 
sponsive to the demand of painstaking efficiency. 
The appointive function should be entrusted to 
the governor, whose accountability to the elector- 
ate of the state is direct and immediate. 

6. If the foregoing method of selection by 
appointment were established, the judiciary would 
be taken out of politics. Lawyers possessing the 
ability, the scholarship, and the high character so 
essential upon the bench. but who now decline 
to seek judicial office because of their abhorrence 
of politics, would be attracted more generally to 
careers upon the bench and the opportunity for 
distinguished public service thereby given. 

7. The compensation paid to judges should 
be, but is not, commensurate with the rewards 
of private practice. Judicial saiaries should be 
increased, particularly when and if a change in 
the method of selection is made and leaders of 
the bar are thereby made receptive to judicial of- 
fice. Pensions, too, should be established, pay- 
able upon physical disability or upon reaching 
retirement age, but not until a better method of 
judicial selection is obtained. 


8. It is not advisable to extend the present 
tc-ms of judicial office in Ohio to longer periods 
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so long as popular election of judges is retained. 
When a new method is established which sub- 
stantially mitigates the evils of the present sys- 
tem, then the tenure of the judiciary can with 
safety, and should, be considerably extended. 
Tenure for life or during good behavior would 
probably be advisable; but if not that, certainly 
terms of not less than twelve or fifteen years in 
the superior courts, and of eight or ten years in 
the inferior courts, ought to be favored. 


Advice to Voters Not Enough 


The committee that organized the conference 
has been continued and directed to recommend 
further steps. It is possible that a questionnaire 
will be submitted to the bar of the state before 
drafting is begun. 


We have referred to Ohio lawyers as pioneers 
in this field. It began with the efforts on the 
part of the Cleveland Bar Association to get 
better results out of the existing mode of select- 
ing judges. So active was the committee that 
its work affected opinion in other large cities, and 
generally throughout Ohio. Four or five years 
ago the Cleveland bar offered a tentative plan 
for statewide reform. The State Association has 
had its committee at work for as long a time. It 
must be presumed that the assumption of organ- 
ized bar responsibility in Cleveland has gone tar 
to reveal the nature of the problems, to encour- 
age study of defects of many kinds, and to stimu- 
late study and discussion. Under the existing 
election system it is everybody’s duty to take a 
part and the bar has a duty to itself in this re- 
spect, as well as a public duty. But when the 
best efforts of the bar are frustrated by the lack 
of first class candidates and the refusal of many 
voters to mark judicial ballots, the time for 
change has arrived. 


Early Action Expected in Ohio 


The Ohio State Bar Association appears to be 
committed to the policy of appealing to the 
legislature immediately for submission of a con- 
stitutional amendment to effect reform in the 
selection of judges. It had endorsed a plan 
submitted by a committee headed by the Hon. 
Robert A. Wilkin, which provided for appoint- 
ment by the governor of all judges with the con- 
sent of a commission to be named by the state 
senate. At a meeting to be held Jan. 24 this 
committee, with different personnel, will ask the 
State Bar Association to give approval to the 
federal system, which means substitution of the 
senate for a specially created commission. In 
its report the committee says that resolutions 
embodying both plans will be introduced in legis- 
lature and the one finally preferred by the con- 
vention will be pressed for adoption. 


Michigan Will Vote on Amendment 
The Michigan State Bar, as this goes to press, 
is hastening to keep abreast of public interest, by 
drafting an amendment providing for appoint- 
ment of judges by the governor from nominees 
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offered by the state judicial council. This for the 
April election. Last November the people defeated 
an amendment providing for non-partisan judicial 
ballots. The debates on the subject indicated 





JOURNAL OF THE 


willingness to go farther and get more. Two 
farmer associations recently started the move- 
ment and found the Bar Association ready to 
do its part. 


Florida Bar Studies Judicial Selection 


Plan for Expert Choosing of Judges Involves Also Integration of 
State’s Judiciary Under Supreme Court’s Administrative Powers 


Florida now joins the list of states in which 
the bar is moving toward a campaign for an 
improved mode of selecting judges. This list 
now comprises California, Utah, Washington, 
Kansas, Wisconsin, Michigan, Ohio, and Georgia. 
Only a year ago it was rather a meager list, 
though work had been started in several states. 
We still keep California in the list since there 
is work to be done by the bar in securing adop- 
tion of the system now permitted by the consti- 
tution in counties in which a need is felt. 

If one attempts to place these nine states in 
a classification he may find it difficult. The states 
are scattered from the Pacific and the Canadian 
border to the Gulf of Mexico. While geographi- 
cal and environmental tests fail there is still 
one classification; it is that in these states the 
lawyers, no more dissatisfied than lawyers in 
many other states, have shown the courage to 
tackle a tough proposition, one which implies a 
long campaign. The numerous recent adherents 
to this campaign suggest that there is now a full 
understanding of the need throughout the coun- 
try and suggest beginnings before long in many 
more states. The acquiring of systems affording 
expert and responsible selection of judges prom- 
ises already to be a movement much swifter 
in its accomplishments than the movement of a 
century ago to throw the office of judge open to 
every ambitious lawyer not already satisfied with 
his professional prospects and not unwilling to 
indulge in a most appealing form of personal 
advertising. 

Not until the Florida Bar Association passes 
on a report at a meeting to begin January 31 
will there be an accepted plan. It is interesting 
however to hear about a plan first approved by 
the Dade County Bar Association (Miami), on 
submission by its committee headed by Chair- 
man Thomas H. Anderson, and then submitted 
at the last annual state convention to its appro- 
priate committee. 


Plan Now Under Discussion 


Under this plan supreme court vacancies will 
be filled by the governor from a list of four 
eligibles nominated by a council composed of the 


chief justice, seven laymen and seven lawyers.’ 
The chief justice will be the justice “holding the 
commission last to expire.” 

_ All other judges will be appointed by the chief 
justice with the consent of a majority of the 
associate justices. 

It is proposed that judges of the inferior 
courts be subject to retirement, not only by 
impeachment, but also upon information in the 
supreme court filed by the nominating council, 
or by the court of its own motion, with provi- 
sion for suspension pending a hearing. “Mem- 
bers of the supreme court will be removable 
only by impeachment which might, however, be 


‘initiated by the council.” 


“The grounds of removal, of any judge, would 
be extended specifically to include physical or 
mental incapacity or disability, and participation 
in a political campaign.” 

The report, assuming such a mode of selection, 
recommends tenure during good behavior to the 
age of seventy, with a retirement pension. It 
is proposed that a pension be given a judge 
involuntarily retired after five years of serving, 
providing the retirement is not because of judi- 
cial misconduct. 


Plan Integrates Judicial System 


It will be observed that the powers conferred 
upon the supreme court effect a genuine unifica- 
tion of the state judiciary, a matter in no way 
inferior in importance to judicial selection. The 
report says: 


“There should be some direct supervision of the 
state’s judicial employes, comparable with the sup- 
ervision which would he omitted in no private 
business. We contemplate the chief justice as the 
active, directing head of the judiciary, charged 
with keeping informed of the volume and character 
of work done by the judges, the transfer or assign- 
ment of judges according to the needs in the sev- 
eral circuits, the adjustment of difficulties between 
judges and attorneys and the enforcement of a rea- 
sonably uniform and proper plane of judicial con- 
duct. Subject only to the remote process of im- 
peachment, the principal check upon an elected 


"According to a recent letter from Chairman 
Thomas H. Anderson the committee is disposed 
to reduce the number of lay members to “about 
three.” 
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judge is the political influence bearing on his re- 
election, and one appointed, with extended tenure 
of office, becomes answerable only to God and his 
conscience. The sanctions are too hard to reach.” 

The foregoing statement of the principle of 
judicial self-government seems like an answer 
to Dean Leon Green’s proposals, made at the 
1934 meeting of the Conference of Bar Associa- 
tion Delegates, wherein he referred to the 
supreme court of the future as a body of elder 
statesmen, responsible for the proper adminis- 
tration of justice throughout the state.2 The 
power to “hire and fire” is all the power needed 
to afford supervision and the fixing of adminis- 
trative responsibility. 

Further in line with Dean Green’s proposal 
is the recommendation in this report that there 
be an appellate court, composed of one or more 
divisions of three judges each. “We propose 
that the number of such courts and the places 
they shall sit, be designated by the chief justice 
from time to time as required. Each would be 
composed of three circuit judges designated by 
the chief justice, each judge to act not exceed- 
ing ninety days.” Such appellate courts should 
have, the report says, exclusive appellate juris- 
diction in all cases, except criminal cases involv- 
ing capital punishment and cases involving the 
construction of statutes or the constitution. 

The plan for disposal of ordinary cases on 
appeal by circuit judges, assigned to this duty 
for short terms, has much to recommend it. It 
implies, naturally, an expertly selected trial 
bench, and the lack of that appears to be the 
only reason that it has not come into general 


*Journal, A. J. S. October, 1934, p. 75. Also 
Charles T. McCormick on reorganization of IIli- 


nois judiciary, December, 1934, p. 104. 
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use among numerous states which have tried 
nearly every conceivable way of expediting 
appeals and still are dissatisfied. But with re- 
sponsible assignments it would be possible in 
any state to make up the appellate divisions 
from the trial judges best qualified. Even in 
Cook County, Illinois, which comes closest, prob- 
ably, to exemplifying the worst consequences of 
the popular election of judges, the appellate divi- 
sions have maintained a position so satisfactory 
as to have negatived all criticism. They are 
assigned from the trial courts. In a local juris- 
diction having forty-eight eligible trial judges 
the assignments can be made for long periods, 
though subject always to change. In Florida 
the short assignments would be preferable, 
though it might be well not to impose too hard 
a limit on the power of assignment. 

It should be said that this report was formu- 
lated before Dean Green read his paper last 
August, not to suggest any collusion, but rather 
to illustrate the fact that needed principles are 
sure, sooner or later, to find expression through 
various individuals. 

The Miami bar committee which first worked 
out the details of the plan took advice from a 
number of prominent lawyers in other states. 
The December number of the Florida Law Jour- 
nal contains the comments of Newton D. Baker, 
Scott M. Loftin and John W. Davis, all very 
favorable. Mr. Baker says, inter alia, that “the 
fact is that the democratic theory has been so 
overloaded with tasks which it cannot perform 
that it is constantly threatening to break down. 
Popular control of policy is essential to be pre- 
served; popular administration of detail is im- 
possible of performance and disappointing and 
disillusioning in result.” 


Wisconsin Plan for Selecting Judges 


Wisconsin has often been referred to as a 
state in which the tradition of retaining judges 
regardless of political creeds has resulted in a 
judiciary above the average. It has been urged 
in other states that incumbent judges should be 
supported by the bar on the strength of the 
Wisconsin experience. The repeated election of 
the same judges, in the absence of an appro- 
priate retirement law, has two effects; it means 
occasionally persistence in office until after a 
judge has become enfeebled, and it means that 
there are numerous instances of executive ap- 
pointments to fill vacancies. 

At the last Wisconsin State Bar Association 
convention a report from the committee on judi- 
cial selection was received which starts the pro- 
fession on the study of a plan which is of gen- 
eral interest at this time. The report tells how 
the Association had previously considered the 
matter of taking a plebiscite of the bar as a 
means for advising the governor in advance of 


appointments. Nothing was done, however, and 
the idea is now held to be insufficient. The report 
says: 

“That in the main competent judges have been 
obtained under the existing system is no argu- 
ment in its favor. If good results have been 
generally obtained it has been in spite of, and 
not because of, the method resorted to to fill our 
judicial positions. Fundamental defects must be 
recognized and eradicated. The present method, 
or lack of method, in obtaining the field of candi- 
dates from which the choice is to be made, as 
well as the lack of any guarantee that selection 
from such a field shall be on the basis of merit, 
should not be countenanced. Any system which 
tends to limit the choice of selection to a field 
composed largely of self-appointed aspirants, 
called upon to meet no test or qualification, and 
which compels all who seek judicial office to 
assume the position of a supplicant for the favors 
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of the voters or of an executive who may or 
may not feel the demands of political influence 
and expediency, does not deserve the favor or 
support of an enlightened bar.” 

Reasons are given for the inability of electors 
to apply the test of character and fitness. As 
to the bar primary it is said: 

“A bar primary is not a remedy. It would not 
overcome the fundamental defects of the present 
system. A vote of preference by the bar from 
a field seeking nominations, election or appoint- 
ment, especially for the supreme court, would not 
either indicate the best qualified or assure selec- 
tion of the choice of the bar. 

“No method short of one that assures selec- 
tion solely on the basis of qualification with the 
element of political and popular choice removed 
as completely as possible, for a tenure during 
good behavior or efficient services, should be pro- 
moted by the bar of Wisconsin. 

“Under such a system many members of the 
bar of undoubted and recognized ability would be 
available judicial timber who now are not inter- 
ested because of the uncertainty of tenure and 
their aversion to engage in a political and per- 
sonal campaign for judicial office. Your com- 
mittee is unanimous in the belief that there 
should be a radical change in the present 
method. .. .” 

“To obviate the weakness and defects of the 
present system, your committee believes that 
judicial positions should be filled by appoint- 
ments, providing there is some check upon the 
appointive power by some agency to be set up 
for the purpose of passing upon the character 
and fitness of all candidates, or having the power 
of confirmation or veto. . . w 


Appointment From Eligible List 


The plan offered is but a slight variation from 
several now under discussion. It provides for 
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appointment by the governor from an eligible 
list of not more than three names to be submitted 
by a judicial council (which has no other duty). 
The council as proposed is to consist of the chief 
justice, the deans of the law schools of the Uni- 
versity of Wisconsin and Marquette University, 
and seven practicing lawyers to be-selected by 
the board of governors of the Bar Association. 
After six years service a judge so appointed, if 
he wishes to continue in office, shall have his 
name submitted to the voters at the next general 
election, on a ballot which has no competing can- 
didates. There is this difference from other plans, 
that appointments are to be confirmed by the 
senate. The text also says that the governor may 
appoint “from the names so submitted, or may 
appoint any other qualified persons, subject to 
the approval and recommendation of the council.” 
The matter of retirement is left, by the proposed 
constitutional amendment, to legislative enact- 
ment. 

The committee recommends that, in view of 
the “prospect of an integrated bar in Wisconsin,”’ 
this matter be held in abeyance, lest there be 
need for twice amending the constitution. It is 
also suggested that the council might well have 
representatives of agricultural, commercial, labor 
and other interests. 

The view is expressed that the bar of Wis- 
consin is ready for a substantial improvement, 
and it is also said: 

“In view of the fact that the very great ma- 
jority of the present sitting judges in Wisconsin 
were appointed to their positions, and the voters 
have only in a subsequent election voted to affirm 
or disapprove of the appointment made by the 
executive, there would be in effect no material 
change (from the voter’s standpoint) in the situ- 
ation by the adoption of the proposed plan.” 





Selling Judgeships to the Lowest Bidders 


It seems to be very generally understood that 
the worst feature of selecting judges by popular 
vote is the non-partisan primary. Nor is the 
partisan primary much better, though it provides 
sponsorship for nominees. Very generally in the 
larger cities the primaries leave no opportunity 
for the voters to make a wise choice. Bar advice 
as between candidates none of whom measure up 
to reasonable standards becomes equally futile. 

The view that nominations by an electorate 
which understands neither the standards for judi- 
cial service nor the qualifications of individual 
candidates amounts in reality to disposing of the 
office of judge to the lowest bidder derives from 
an incident vouched for by one. of the country’s 
most highly esteemed lawyers. 


This lawyer tells of an old general who had 


been so long in the engineer corps that competi- 
tive bidding on plans and specifications seemed 
to him to be the only way to select contractors. 
In his old age this soldier found himself in need 
of extensive dental work, so he wrote out a 
description of the teeth needing attention in the 
form of plans and specifications, which were sub- 
mitted to dentists for competitive bids. The low- 
est bidder was an inexperienced and incompetent 
young dentist who nearly killed his patient, and 
supplied him with teeth through which he could 
not talk and with which he could not eat. 

Our correspondent points the moral by saying: 
“Selecting judges by popular vote is likely to 
produce corresponding results. Those chosen are 
usually good joiners, look well in the regalia 
of their lodges and have ingratiating manners, 
but have usually neglected those severer and 








AMERICAN JUDICATURE SOCIETY 


more lonely occupations which equip men with 
the ability to study and give them the detachment 
of judgment requisite to the judicial function.” 
And this story may be supplemented with 
another, equally vouched for, of a legislator in 
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a mid-western state who believed that the 
supreme court judges were being paid too much. 
“Why, I could find you a thousand lawyers,” he 
declared, “who would take the job for half as 
much salary.” 


Special License for Criminal Defenders 
Persons in Need of Defense Should Be Able to Choose Attorney From 
Criminal Court Bar, Comprising Lawyers Approved by 
State Authority 


No person familiar with law enforcement con- 
ditions in our larger cities is unaware of the fact 
that there are lawyers who participate in crime 
and its profits and who lend their activities to 
the obstruction of justice. But the ballyhoo 
raised against these enemies of society is open 
to serious criticism: 

First, it is not at all likely to accomplish 
the cure for which it is intended. It will perhaps 
induce caution, but even though it results in a 
few disbarments, the effect will be negligible. 

Second, this campaign impugns the characters 
of many more lawyers who keep within conven- 
tional limits in their defense of criminals. It 
strongly tends to discredit the most important 
public function of the lawyer, the consequence 
of which will be directly prejudicial to justice 
by making self-respecting lawyers more reluctant 
than ever to accept even ordinary defenses. This 
factor has already been long at work and is in 
part responsible for the present pernicious situ- 
ation. 

Third, it clouds the issue by concentrating 
attention upon what is not a prime cause of 
defective criminal law administration, but is in- 
stead a result of other deeper causes. It offers 
what may look like an easy solution of a problem 
which is anything but easy because it involves 
the weaknesses of human nature, of society, and 
especially of our political organization. 

Substantial progress clearly calls for organized 
responsibility to cope with these adverse condi- 
tions. 

It may be said, in the briefest way, that the 
fundamental reasons for the existence of lawyer 
criminals are to be found in the dependence of 
the judiciary, the lack of judicial integration 
which is often at its worst in the criminal 
branches, and in the lack of bar integration, par- 
tially in some states, and wholly in others. Some 
blame must rest with our prosecuting and police 
forces. And going a step farther back, a political 
system which exposes judges and prosecutors and 
police chiefs to the concentrated influence of all 
persons who have even slight reasons for dread- 
ing rigorous enforcement. Bar congestion is also 
a factor. Taken all together, we find that we 
have made it easier and more profitable for many 


officials, and we include lawyers among them, to 
drift into anti-social practices, than to perform 
their true function. 

A very temperate and thoughtful article on the 
subject, by Mr. A. W. Trice, was published in 
the Oklahoma Bar Journal (Nov. 1934) with a 
remedial proposal which deserves thorough dis- 
cussion. Here is the heart of the proposal: 

“I suggest as a remedy that the place of a 
criminal lawyer as an officer of the state should 
be recognized. He should be specially licensed and 
no attorney should be permitted to engage in the 
criminal practice merely upon a general license to 
practice law. High qualifications as to character 
and probity should be required and rigidly enforced. 
A preliminary period of practice in the civil courts 
of five or more years should be necessary, so that 
he shall have established himself both as to ability 
and integrity before his admission to the criminal 
practice. The attorney so licensed should be held 
to the strictest responsibility as an officer of the 
state charged with important duties. Breach of 
duty or unethical conduct should be visited with 
swift and severe discipline by special proceedings 
and tribunals created for that purpose. Possibly 
some form of control over compensation should 
be instituted sufficiently flexible to meet special 
conditions yet rigid enough to prevent the charge 
that wealth cannot be convicted and to assure the 
person of small means capable counsel. It should 
be a high honor to be admitted to the criminal 
practice and a matter of jealous concern to those 
so admitted.” 

The limitation of criminal law practice to 
lawyers who have already established themselves 
is intended to prevent novices from drifting into 
a field which shapes them to its own nefarious 
ends. 

It must be admitted that the creation of such 
a bar would revolutionize the administration of 
criminal justice. The plan adopts the very sim- 
ple principle of making the practitioner’s relation 
to the court more important than his relation to 
any client. It restricts competition to a class of 
lawyers officially approved. 

There is one exception we would make to the 
author’s plan, and that is in respect to a special 
tribunal for the purpose of disciplining members 
of the criminal court bar. The first responsibility 
for good conduct should rest upon this bar, and 
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beyond that accustomed judicial power should 
suffice. | 

Asserting again the claim that with an inde- 
pendent bench and a self-governing bar we would 
never have reached the level from which we must 
climb, we will add that a great deal can be done 
through integrated state bars. This is not prophecy 
so much as experience already acquired in a num- 
ber of states. And recent progress toward taking 
the bench out of politics offers much promise. It 
is not unlikely that before long we shall see the 
prosecutors put on a rational basis of selection, 
tenure and superintendence. 


A Long Step Forward 


But to limit criminal defenses to a specially 
approved bar would be a tremendous step for- 
ward. It would mark revolutionary progress. It 
might be easier to achieve such a system than to 
get the bench out of politics. This is said in full 
realization of the reluctance of legislatures, with 
lawyers controlling judiciary committees to take 
needed action. 

But are we wholly dependent upon legislatures ? 
There are now a number of states in which the 
courts have declared their powers in respect to 
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admission to and discipline of the bar, and in 
which it would be perfectly consistent for them 
by court rule to limit advocacy in criminal 
branches to practitioners specially qualified. 

The proposed plan is comparable with the 
licensing of lawyers to practice in the United 
States courts. It is far easier to make proper 
selections for a special privilege than to pass upon 
original applications for admission to the bar. 
Members of the criminal court bar would, of 
course, be as free as ever to serve clients whose 
interests were not affected by the criminal law. 
There are already in the criminal law field a suffi- 
cient number of reputable practitioners to meet 
all needs. It would not be a difficult matter to 
select them and refuse to select the unfit. The 
board of examiners, or a committee of the bar 
appointed by the supreme court, could conduct 
the investigations, and a rigorous questionnaire 
would dispose of all but a few difficult choices. 

Here seems to be the ready and consistent 
means for ridding the profession of its present 
chief cause for shame, and of conferring upon 
the bar a great benefit though in the guise of a 
restriction. 





Judicial Councils and Their Trends 


Success of Advisory Councils Leads 


to Proposals for Leadership in Re- 


spect to Rule-Making and Large Administrative Powers 


Since requests are occasionally made for infor- 
mation concerning judicial councils the following 
data is inserted for the convenience of those who 
may be interested. The figures show the date 
of creation of the state councils: 


Cl sienndecea LS eee 1934 
eee Os sn Cin, tiny ake 1931 
ae ery . aa 1927 
RES EE BGZP UNBO cc ic cas ccwcs 1923 
Sear: 7 Se 1927 
By kw aeid wana A ® ae ee 1933 
ees i eee 1929 
BE a warned. eee 1931 
re ee eee 1926 
NS no bb's So ee 1934 Wash. ......... 1925 
RS ds ala aida TS Se 1934 
eae RPE 1929 
= See 1934 


We should not overlook the federal judicial 
council, known as the Conference of Senior Cir- 
cuit Judges, established by the act of 1922. The 
judicial council as an administrative and rule- 
making agency was made an integral part of the 
Judicature Society’s model acts establishing a 
unified court for a metropolitan district and for 
a state. There was nothing novel in the term 
because it had been used since the adoption of 


the English judicature act in 1873. In England 
the council was later supplemented by the rules 
committee as a means for obtaining the advice 
of the bar. 


Nor should we omit reference to the Advisory 
Judicial Council established by the Cook County 
Board in Illinois, which has cooperated most 
efficiently with the Illinois Judicial Council. 


While most councils derive from legislative 
acts it was by way of constitutional amendment 
that the California council came into existence. 
In Idaho, Utah, South Dakota and Oklahoma the 
councils were created by the State Bars, and 
report to them. In Missouri the council was 
created by rule of the supreme court. The New 
Mexico council also had its origin in the need 
of the supreme court for advisers in respect to 
exercise of the rule-making power which was con- 
ferred by the legislature in the broadest terms. 

In two states the judicial council acts were 
repealed. The Oregon act made the mistake of 
naming the chief justice as chairman, and the 
incumbent of that high position was unfriendly 
to the act. Its secretary, however, and the State 


Bar Association, did some important work in 
the name of the council. The mistake was made 
in North Carolina of including all the superior 
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court judges and fifty members of the bar. Only 
$250 was appropriated and meetings could be 
held but once a year. As a result of experience 
the legislature was asked to repeal the act and 
create a compact commission with the duty of 
studying needs in the realm of substantive as 
well as adjective law. This was done in 1931. 


Georgia Bar Has Ambitious Plan 


The Georgia State Bar Association has ap- 
proved a bill which provides a council made up 
in the usual way which is given complete rule- 
making power in these words: 


Sec. 5. The judicial council is hereby authorized 
to make, repeal, alter and amend all rules relat- 
ing, practice and procedure in the several courts 
of this state, and to adopt and prescribe rules of 
court fixing the power and duties of all officers of 
the court. The statutory rules in force regulating 
pleading, practice and procedure. are hereby de- 
clared to be rules of the court, and shall remain in 
full force and effect, until otherwise provided by 
the judicial council. 


Specific duties imposed on the council are set 
forth under eight sub-heads. 

Whether the broad powers mentioned in the 
act are to be exercised without prior approval by 
the sureme court is not disclosed in the text. If 
the supreme court concedes that procedure is 
wholly within the legislative branch the counci! 
will be without restriction except by the legis- 
lature. Instances of interference by the legisla- 
ture after the creation of an expert and respon- 
sible council are virtually unknown. It may be 
noted that the council is required to “make sug- 
gestions regarding admission to the bar, the con- 
duct of attorneys . . . and disbarment . . .” and 
to submit them to the governor and supreme 
court. 

Section five, in conferring power “to adopt and 
prescribe rules of court fixing the powers and 
duties of all officers of the court,” bestows upon 
the council the power to control the administra- 
tive acts of these judicial officers. This is a power 
much needed somewhere in the judicial depart- 
ment. When it is established and employed we 
will be on the straight road to a far greater suc- 
cess in the administration of justice than has 
been common. 

In considering the Georgia Bar Association’s 
draft act attention should be called again to the 
suggestion made by Professor Sunderland, at the 
last meeting of the National Conference of Judi- 
cial Councils, that the proper place for rule-mak- 
ing power is in neither the legislature nor the 
supreme court, but in the judicial council. The 
proposition is based on two fundamental grounds : 
that both legislature and supreme court exist for 
other purposes and are fully occupied with vari- 
ant issues, and neither have any special qualifi- 
cations for this work. That both are reluctant 
to undertake this highly technical work is obvious. 
They must rely on a specially chosen body of 
experts for rule drafting. The logical step then, 
as Professor Sunderland shows, is to permit the 
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judicial council to regulate procedure, its orders 
to be subject to disapproval or amendment within 
a reasonable time before they take effect, by 
either the legislature or the supreme court. Here 


- we have precedents in the English and Ontario 


practice, where rules so made stand unless par- 
liament intervenes. There is yet to be any inter- 
vention either in England or in Ontario. The 
power to overrule the council appears to fully 
satisfy the legislature. 

Even more, we may presume, would a supreme 
court be convenienced by this arrangement, espe- 
cially if it had the power to select the members 
of the council. In New Mexico we already have 
virtually this adjustment of powers, and since the 
supreme court’s rule-making power is delegated 
by the legislature, there are two checks upon the 
decisions of the council. 


Superintendence by Judicial Councils 


Even the judicial council with powers limited 
to study and advice, assuming that it has a rea- 
sonable budget, becomes a very important part 
of judicature. It is faced by virtually all the 
problems of administering justice and as a liaison 
body between bench and bar it stimulates both 
to action which may, and often must be, con- 
certed. When, ten years ago, the state judicial 
council emerged from a few legislatures, this 
JOURNAL welcomed it as a recognition of several 
profound needs, not least of which was the need 
for unifying the tribunals and judiciary of the 
state, to the end, finally, that there be adminis- 
trative supervision throughout the system. 

By the time agitation began for a judicial 
council for the state of New York this need had 
been so fully realized as to create a demand for 
thoroughgoing administrative powers for the 
council, voiced most emphatically by Judge Sam- 
uel Seabury, as president of the State Bar Asso- 
ciation, and described by Justice Robert Thomp- 
son of the appellate division as a “judicial coun- 
cil with a wallop.” 

Our account is not complete without reference 
to the National Conference of Judicial Councils, 
of which Mr. Arthur Vanderbilt, chairman of the 
New Jersey council, is chairman, and Frank W. 
Grinnell, secretary of the Massachusetts council, 
is secretary. The Conference meets annually 
with the American Bar Association, and under 
its auspices holds sessions with the Judicial. Sec- 
tion. 


New York Council Makes Strong Beginning 


The first report of the New York judicial 
council, which was organized last July, shows 
activities which are extraordinary both as to num- 
ber and magnitude. A system of collecting data 
on civil justice has been established. Thirteen 
specific recommendations are made; three for 
constitutional changes, five for legislation and 
five for appellate division rules. 

Two proposals have already been approved by 
one legislature, and will come up again soon: 
they are for fractional verdicts and direct appeal 
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to the highest court when only points of law are 
involved. The new proposal is to abolish jury 
trial in actions involving less than $250. 

The most important statute recommended is 
one to provide administrative judges for the divi- 
sions of the supreme court. The appellate jus- 
tices are asked to assign more up-state judges 
to trial work in the metropolis; to require con- 
gested courts to resume work Sept. 1, and to 
adopt rules which will expedite litigation. 

Twenty-one topics are now under consideration, 
chief of which is the matter of unification of the 
judicature of the state. The report shows that 
there are now some twenty different classes of 
courts, 550 judges, 30 official referees and 4,000 
justices of the peace. The more common reforms 
in criminal procedure, which will require consti- 
tutional amendment, are included, and on the 
civil side a study is being made in the field of 
pre-trial procedure. 

The council has a very strong personnel, 
headed by former Chief Justice Pound, with such 
well established leaders of reform as Mr. Justice 
Finch and Harry D. Nims. The office of the 
council is located at 80 Center St., New York 
City, where Executive Secretary Leonard B. Saxe 
presides. 


New Mexico in Judicial Council Column 


New Mexico is a state which appears to de- 
serve a position in the judicial council column. 
Broad rule-making authority was conferred on the 
supreme court, by the legislature, in 1933, and 
the court thereupon created a committee of nine 
practitioners to assist in the procedural field. 
This rules committee appears to be entitled to be 
known as a judicial council, as is the statutory 
rules committee of Wisconsin. It has even a 
wider scope, for the Wisconsin committee is 
restricted to civil procedure. 

That the bench and bar of New Mexico is in 
earnest in improving criminal law administration 
is evidenced by the recent adoption by the su- 
preme court of all of chapter six of the Law 
Institute model code, which simplifies and expe- 
dites procedure before trial. 


The state had already benefited through a con- 
stitutional amendment of 1924, which made the 
calling of grand juries optional with the district 
judges. This is what is actually meant when the 
term “abolition of the grand jury” is used. In 
the past decade reliance on informations instead 
of indictments has become common and the sim- 
pler practice was highly commended at the 1934 
convention of the State Bar in a very able ad- 
dress by the Hon. Hugh Woodward. He said 
that “a tremendous forward stride in the admin- 
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istration of criminal law was made by the amend- 
ment adopted in 1924.” Continuing, he said: 

“So far as I have observed there has been no 
serious criticism on the part of the public of 
the action of any district attorney in presenting 
or failing to present a particular set of facts for 
prosecution. Certainly there is no public demand 
for return to the grand jury system as it for- 
merly prevailed, nor does there exist any public 
apprehension that personal liberties or security 
have been in any degree jeopardized by the modi- 
fication of our system.” 

As told in the December number of this Jour- 
NAL (p. 126) the New Mexico supreme court has 
recently adopted rules which permit trial judges 
to comment, in criminal trials, on the evidence, 
and permit the state to comment upon the re- 
spondent’s failure to testify. 

These are items attesting the disappearance of 
the western frontier. Our frontier is now reced- 
ing toward its strongholds bordering upon the At- 
lantic. “Go East, young man, if you prefer to 
defend criminals,” is what a modern Greeley 
might say. 





“Greatly Begin!” 


One of the staunchest supporters of democracy, 
among the intellectuals, was James Russell Low- 
ell. In his addresses there appears a fine fusion 
of emotion and critical acumen. Being free from 
dogma he could give endorsements of popular 
government the more enthusiastic because they 
did not ignore weaknesses and dangers. In one 
of his poems he spoke of 

“Those vulture ills that snuff decaying empire 
from afar.” 

But in endorsing and enduring many of the 
manifestations of democratic government as it 
existed in his times, he qualified his approval in 
these words: 

“The highest privilege to which the majority 
of mankind can aspire is that of being governed 
by those more wise than they. Universal suf- 
frage has in the United States sometimes been 
made the instrument of inconsiderate reform; and 
this from a misconception of the true meaning of 
popular government. One of these has been the 
substitution in many of the states of popular 
election for official selection in the choice of 
judges. The same system applied to military 
officers was the source of much evil during our 
civil war, and I believe had to be abandoned.” 

And for those who seek a better mode of judi- 
cial selection we offer Lowell’s characteristic 
counsel: 

Greatly begin! though thou have time 
But for a line, be that sublime, 
Not failure, but low aim, is crime. 


_ _ The right to sue ought to be a privilege determined by a pre- 
liminary showing. The right to defend ought to be similarily 
tested.—George Z. Medalie. 








Integration Sought in Fourteen States 


Lawyers on Judiciary Committees Required to Say Whether They Have 
Faith in Self-Government for Their Profession 


From Oregon to Georgia and from Minnesota 
to Texas preparation has been made in fourteen 
states for the introduction of bar integration 
bills. In some respects the situation looks better 
for a high percentage of success than ever before. 
But in the legislative field as on the poultry farm 
it is unsafe to count chickens until they are out 
of the shell. 


As would be expected there is much variation 
in the form of the bills. In Georgia and Arkansas 
the North Carolina type of organization has been 
taken for a model. This means a district organ- 
ization and the election of members of the gov- 
erning board or council at meetings of the lawyers 
of the districts. In Georgia two-year terms are 
specified and in Arkansas three-year terms. The 
president is to be elected, as in Mississippi, at the 
annual convention. In both bills provision is 
made for vitalizing the district organization and 
a part of this lies in utilizing the local board for 
the investigation of complaints. 

The Minnesota and Wisconsin bills are eclectic. 
The former was published in this Journal for June, 
1934, p. 22. It preserves the present thorough 
district organization and adds compulsory in- 
clusive membership. The Wisconsin bill is not- 
able in creating a large governing board and an 
executive committee, made up of board members, 
which will exercise ordinary administrative 
powers. 

Texas Bill Is Concise 


The Texas bill is the most striking in form. 
It represents acceptance of the principle upon 
which the Kentucky law was founded, namely 
authority on the part of the supreme court to 
prescribe rules which cover virtually all organiza- 
tion features. The first, sixth and seventh sec- 
tions are purely formal; section two recites: 

“There is hereby created the State Bar with 
power to contract with relation to its own affairs 
and which may sue and be sued, and have such 
other powers as are reasonably necessary to carry 
out the purposes of this act, and which is hereby 
constituted an administrative agency of the ju- 
dicial department of the state.” 

The next two sections make every practitioner 
subject to the act and forbid practice by non- 
members. Section five, the text of which follows, 
states the powers and duty of the supreme court 
in respect to the State Bar: 

“The supreme court of Texas is empowered, 
and it shall be its duty, to adopt and promulgate 
rules and regulations for the conduct of the State 
Bar, prescribing a code of ethics governing the 
professional conduct of the attorneys at law and 
the practice of law, establishing practice and pro- 
cedure for disciplining, suspending and disbarring 
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attorneys at law, providing for admission to the 
practice of law, prescribing fees to be paid for 
the administration of this act, and the collection 
and disbursement thereof.” 


An interesting fact about this draft is that it 
was made by the state judicial council in the 
course of its recommendations for improvements 
in the administration of justice, but doubtless 
also with the aid of representatives of the State 
Bar Association. At any rate it is the bill which 
the Association now sponsors. 


Kansas and South Carolina Bills 


The Kansas bill resembles generally the modei 
act promulgated by the Conference of Bar As- 
sociation Delegates. It provides a governing 
board to consist of one member from each con- 
gressional district, to hold for three years. The 
first members are to be appointed by the chief 
justice of the state and will have the duty of 
calling the first annual convention, at which their 
places will be filled by election. Votes may be 
deposited either by mail or in person. This is 
a convenient way for effecting organization. The 
bill confers broad powers respecting admission 
to practice and the usual provisions in respect to 
discipline. The state bar is declared to be a 
corporation. 

The South Carolina bill requires the clerk of 
the supreme court to call the first meeting. Coun- 
cillors will there be elected, one for each circuit, 
upon the nomination of the members from each 
circuit, and their terms, eventually, will be for 
three years. The powers respecting admission 
and discipline are ample. The bill, in substance, 
is of conventional form but is original in its 
phrasing. It creates a state bar “as an agency 
of the State of South Carolina.” 


Progress in Ohio 


A supreme court rule for the establishment of 
the Ohio State Bar has been drafted under 
authority conferred by the Ohio State Bar As- 
sociation. At the time this is written the com- 
mittee has not memorialized the supreme court. 
The draft covers every organization feature, but 
naturally leaves some details for rules to be made 
by the bar and submitted to the court for approval. 
Probably the most significant factor in this ap- 
proach to bar integration lies in the opportunity 
for amendment of any feature of the organiza- 
tion at any time by the court. Facility of amend- 
ment is a virtue in itself. The responsibility 
assumed by the court for the successful operation 
of its bar is mcre important. Experience under 
this theory of bar organization should satisfy 
lawyers in certain states where democratic self- 
government is considered hazardous. Under the 
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proposed rule the bar is given just such self- 
government as is provided in any existing or 
proposed act. There is not the slightest reason 
for thinking that the lawyers of Ohio will not 
properly employ the powers conferred. But in 
case of failure to do so the supreme court may, 
by amendment of its rule, alter the nature of the 
organization in such manner as to insure selection 
of worthy and responsible officers. The court, 
having this power, and being sponsor for the state 
bar, cannot fail to exercise its powers further 
and more explicitly if this is needed to insure 
effective operation. There is no room, under this 
theory, for any doubt as to successful operation. 
Refusal on the part of any lawyers to subscribe 
to the theory would appear to derive trom abhor- 
rence of bar controls. 


For Convenience of Operation 


As has been stated, the Wisconsin bill creates 
a governing board so large that ordinary adminis- 
trative duties will be exercised by an executive 
committee. The Michigan Bar Association bill 
creates a larger board than is customary. It 
appears timely to refer again to the views of last 
year’s president of the California State Bar, Mr. 
Hubert Wyckoff, who suggests that disciplinary 
matters should be determined by committees of 
three governors, rather than by the entire board. 
This would very much reduce the labors of the 
governors and make the office more acceptable. 
Three judges are sufficient for the final determ- 
ination of nearly all litigation in the United States 
courts. 

What Form of Bill Is Best? 


There will naturally be no serious contest over 
the constitutionality of such an act, and, presum- 
ing on the fine work done by the Kentucky court 
of appeals under a similar grant, the outcome will 
be wholly satisfactory to the profession. We 
have as yet no instance which negatives the idea 
that the best bill is the one most readily obtained 
from the legislature. Perhaps there will before 
long be experience in Ohio with a state bar organ- 
ization attained without legislative action. If so 
a third route to integration will be opened. 

There is the strongest evidence that some bills 
are much more liable to antagonize opposing in- 
terests and to offer opportunity for misleading 
statements than others. By conferring large 
powers on the supreme court, and omitting de- 
tails, it is made more difficult for opponents to 
conceal their unsocial attitude. This was first 
illustrated in the adoption and successful opera- 
tion of the South Dakota act. It has been con- 
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firmed by the vigorous life of the Washington 
State Bar. 

The best counsel seems to be that the com- 
mittee on legislation, if it chooses to introduce a 
prolix form of bill, and one disposed to arouse 
hostile lobbying, would do well to have a brief 
measure ready for an emergency. The South 
Dakota act was struck off in an emergency. It 
may be that there will not again be instances of 
adoption of an act based upon that governing 
the California State Bar. That act, submitted in 
1918 by the American Judicature Society, was 
drafted at a time when it appeared necessary to 
load it with every detail, not only to serve as a 
draftsman’s model, but to present a picture of 
such a strange thing as an inclusive state bar in 
action. In California there was delay by reason 
of a veto. In a number of other states similar 
drafts have been defeated. 

In Michigan the movement starts off well with 
a strong recommendation in the governor’s mes- 
sage. Governor Fitzgerald has placed himself, by 
this first message, upon a high plane of states- 
manship, with numerous proposals for simplify- 
ing and improving the structure of state govern- 
ment. The most striking, probably, is that the 
legislature be reduced in numbers by fifty percent. 
If the people of the state appreciate his political 
wisdom Michigan will become a state which need 
not fear a loss of sovereignty. 


A Fight that Must Be Won 


It appears to be a fact that there is no in- 
stance of a state bar association which has author- 
ized introduction of a bar organization bill and 
has abandoned its effort because of defeat in 
legislature. There are instances of success at- 
tained where it seems that legislative effort was 
the prime mover—that no other way could be 
found for arousing the profession. And there are 
instances of success when chances seemed quite 
hopeless. On the whole it appears that it is quite 
impossible to forcast the results of legislative 
effort with any confidence. Of course knowledge 
of the ways in which bills are lost is a factor. 
This knowledge should be found in experienced 
legislators. 

But there is one dependable conclusion, which 
is that once a state bar association has decided 
upon integration there can be no turning back. 
It is a one-way route. Perseverance will provide 
allies. The complete success of the movement in 
all states in which bar bills have been enacted 
makes present achievement more probable. 





Valuable Service Instituted by Syracuse Bar 


Until recently it could be said that bar asso- 
ciations had hardly scratched the surface in 
respect to finding ways to serve their members. 
For too long they lamented their weakness in 
numbers and revenue without relating these facts 


to the matter of practical usefulness. A new 
service to members deserving attention, and 
probably limitation, has been accomplished in 


Syracuse by the Onondaga Bar Association, and 
its success is told by Mr. George H. Bond in the 
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New York State Bar Association Bulletin (Dec. 
1934). 


It appears that a research committee was 
created in 1933 and its work consists of issuing 
every three weeks a letter in which the most 
important federal and state decisions are reported, 
often only a few hours after they are rendered. 

The committee divided the work among its 
specialist members. One took federal legislation 
and reports on holdings by the trial and appellate 
tribunals; another reports on the activities of the 
state legislature; another, charged with the cor- 
poration and banking field, reports on activities 
under the corporate reorganizations act and by 
the federal deposit insurance corporation; others 
cover workmen’s compensation, surrogate prac- 
tice, domestic relations and criminal law, bank- 
ruptcy, insurance, taxation, real estate, activities 
by the new judicial council and permanent law 
revision commission, and so forth. 

This service of supplying the latest information 
in special fields is credited largely for the success 
of the Association in attaining a membership 
comprising ninety-two percent of the practition- 
ers in the county. The service is now offered to 
all members of the New York State Bar Asso- 
ciation on the terms of two dollars per year. 

This service was put into operation before the 
“experienced lawyers’ service” of the Illinois 
State Bar Association, referred to in the last 
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preceding number of this JourNAL. The publica- 
tion of Secretary Stephens’s article concerning 
the new Illinois plan in the American Bar Jour- 
nal for November doubtless stimulated Mr. Bond 
to give publicity to the Syracuse plan, for he 
quotes Stephens in respect to the need of the 
average practitioner for assistance in special 
fields. 

It must be presumed that the Onondaga 
County Association’s offer will be accepted by 
lawyers throughout the state, so that, however 
onerous the work may be, it will be sustained. 
And it may well lead also to adoption of the 
Illinois service, since the two plans can hardly be 
considered competitive. 

Bar Association officers interested in increasing 
bar solidarity would do well to read about the 
one hundred percent membership of the Lacka- 
wanna Bar Association, with headquarters in 
Scranton, Pa. This was told in the December 
number, 1931, of this JouRNAL. Success there 
was built around a library of 11,000 volumes and 
an official weekly publication owned by the Asso- 
ciation, together with efficiency organization and 
frequent meetings of the active workers. There 
are about 275 practitioners in the county. 

The time appears imminent when the strength 
of bar associations may serve as an index to the 
intelligence and enterprise of the practitioners of 
any locality, whether state, city or county. 





Keeping the Faith of Our Fathers 


One must be a pessimist emeritus who does not 
thrill to the ideal of bar rehabilitation set forth 
by President Hubert C. Wyckoff in the address he 
delivered at the last convention of the California 
State Bar, which marked the end of his term. 
There is but part suggestion here of the notable 
triumphs of the State Bar during the preceding 
twelve months. 

“All of the activities of your bar organization 
—raising and maintaining the standards of admis- 
sion to the bar, discipline of faithless lawyers, 
protection of the public against unauthorized 
practice of the law by unlicensed persons, com- 
batting the evils of ambulance chasing, and co- 
operating with other civic organizations in meas- 
ures to better the administration of justice—have 
been carried on by your president and board of 
governors with a definite aim in view. That aim 
is to give to the people of this state a bench and 
bar in whom they may repose confidence un- 
abused; a bench and bar mindful of their re- 
sponsibility as ministers in the temple of justice; 
a bench and bar equipped with character and wis- 
dom to furnish that leadership in civic affairs 
which by tradition is their responsibility. . . 

“We offer the people of the state of California 
the modest beginning of a self-disciplined bar to 
form the nucleus for a cleansed and disciplined 


democracy, which, God willing, shall not disap- 
pear from the earth; a democracy which will 
spurn with contempt the miserable expediencies 
of politics and catch-penny utopias; which will 
again place integrity and honor and industry 
above ease and luxury; which will move forward 
with clear eyes and renewed confidence in a man- 
ner worthy of the faith of our fathers and of the 
honorable history of our beloved country.” 

A true measure of the worth of any kind of bar 
organization is the opportunity it affords for high- 
minded leadership. The new president of the 
California Bar is Mr. Norman A. Bailie, who 
quickly established himself in the line of great 
leaders chosen for that office in the past seven 
years. His messages to the State Bar in the No- 
vember and December number of its Journal de- 
serve publication in full, but we will content our- 
selves with brief selections applicable to every 
organized body of lawyers. 

“The lawyer’s first duty is to the public, his 
second duty is to his profession, his third duty 
is to his client, and his last duty is to himself. 
Because we are public officials, and because our 
duties are as I have stated them, in the order that 
I have stated, and because human nature is frail 
and prone to err, we, in California, have organ- 
ized the self-governing bar. We may differ in 
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our opinions as to the importance and order of 
our duties, but the wise men of our profession 
have laid down rules for us to follow. They are 
wise rules, they are fair, they apply to us all 
alike, and they must be obeyed.” 

“We are all in the same boat, and we must 
either be saved together or go down with the ship. 
The law profession is not perfect—nobody claims 
that it is. But it is the cleanest, most upright, 
most unselfish profession in the country. It has 
its unworthy members and selfish members. But 
what other profession is doing what the State Bar 
of California is doing in its endeavor to admit 
into its ranks only those who are qualified, men- 
tally and morally? What other profession is labor- 
ing so diligently and unselfishly to keep its ranks 
clean? 

“Before we can convince the public, we must 
convince ourselves. We must believe in our- 
selves. 

“Let us be our own publicity agents for a while. 
We must sell the bar to ourselves before we can 
sell it to anyone else. We must live our ideals 
twenty-four hours a day, three hundred sixty- 
five days in the year. We must, one and all, be- 
come active parts in the civic life of our several 
communities. We must preach the State Bar of 
California and its work throughout the length and 
breadth of this state. When we live and do these 
things we need have no worry about public rela- 
tions. But until we do that, all the publicity 
agents in the world will do us no good.” 

That the foregoing sentences are more than ex- 
hortation is seen when read in connection with the 
statement—“They are wise rules, they are fair, 
they apply to us all alike, and they must be 
obeyed.” 





Leadership Afforded by Washington State Bar 

The Washington State Bar Review, a quar- 
terly, appears to be the latest addition to the 
list of bar periodicals. The first number contains 
matter which illustrate very well the added 
powers which come through inclusive, statutory 
bar organization. Only a little more than one 
vear old, the Washington State Bar is seen to 
be actively asserting itself as an agency for bet- 
ter government. The 1934 convention authorized 
the submission of various legislative questions to 


a referendum. The result was approval of the fol- 
lowing proposals: 


That a new code for justice courts, and a con- 
stitutional amendment, be submitted to the legis- 
lature. 


That the office of constable be abolished. 


That the governor be empowered to draft local 
police officers and make them members of the 
Washington State Patrol. 


That corporal punishment be authorized in 
cases involving violence or the use of dangerous 
weapons; in cases of conviction of felony for 
two or more times; that such punishment be 
only for males who will not be in danger of per- 
manent physical injury. 

The majorities were substantial as to these 
submissions, but a negative vote was recorded on 
the proposal that corporal punishment be inflicted 
where a sentence of imprisonment is imposed and 
suspended. 

The favorable vote on the questions referring 
to judicial selection is presented in another arti- 
cle in this issue. 

The value of a state bar journal is conspicu- 
ous in its role of keeping members informed of 
the doings of the board of governors. It appears 
from this first number, which summarizes meet- 
ings held monthly from July, 1933, to October, 
1934, that every meeting of the board has been 
attended by every member. The policy has re- 
cently been adopted of holding meetings in the 
smaller cities of the state. Since the board exer- 
cises all administrative powers with respect to 
admission and discipline it always has a consid- 
erable volume of business. With respect to ad- 
missions it operates through its board of exam- 
iners. It has committees in each of six congres- 
sional districts for investigating complaints, 
which report to the board and abide by its deci- 
sions. 

The comparatively brief act constituting the 
Washington State Bar appears to serve its pur- 
pose just as well as any of the long and more 
detailed acts. It has permitted creation of a 
united and cohesive state bar which affords 
means for restoring to the lawyer the prestige 
and leadership in public affairs in fuller measure 
than ever before. 





The Logical Solution of Bar Congestion 


In a depression period every calling is over- 
crowded. But there was serious congestion in 
the legal profession before the present depression 
began. Probably there has been for several 
decades more lawyers than were required prop- 
erly to fulfill the function of the bar. There was 
a flood of admissions in the decade following the 
World War. 

There is obviously a profound difference be- 
tween a congested bar and a surplus of drug 


stores, plumbers and bond salesmen. The invest- 
ment made by a properly trained lawyer implies 
lifetime adherence so his field. The complaints 
about the overcrowded bar omit reference to such 
an individual matter as abandonment of practice; 
they aim directly at the disintegrating effect of 
congestion on the lawyer’s morale. Officials given 
such great powers as lawyers should not be sub- 
jected to “moral overstrain.” (Nor should they 
be permitted to stifle competition.) 
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The movement to restrict the production of 
new lawyers has been merged or submerged in 
the need for insuring sufficient learning and 
adequate character in applicants. This is progress 
compared with the attitude of completely ignor- 
ing the matter of congestion which was universal 
until five or six years ago. But overcrowding 
is a problem in itself, deserving consideration 
outside of the matter of adequate education. The 
members of examining boards throughout the 
country are first to insist that bar examinations 
should not be looked upon as a means for pre- 
venting bar congestion. They also conclusively 
show that, with our present theory and practice, 
examinations cannot be expected to have any 
material effect upon the number of lawyers. 


It would seem then to be timely to consider 
the evil of congestion as the separate evil which 
it is. In fact, a start has been made in the last 
year or two. The remedy for congestion logically 
is very simple, but the traditional timidity of the 
profession in respect to the subject is still strong. 

When one aims at reduction in the number of 
lawyers he necessarily accepts the plan for limit- 
ing admission. An arbitrary way of limiting ad- 
mission is unthinkable. But if it is desired to 
strike at the evil it may be done directly by fixing 
a quota, based upon the best estimates available, 
and filling the quota from the applicants who get 
the highest rating among those who pass the 
examinations. 

Under the quota plan there might easily be a 
solution of one or more of the troubles inherent 
in admission under our present theories. In 
states where the quota would accomplish most 
good there would be a considerable number of 
applicants passing the examinations who would 
not be immediately admitted. Those of pretty 
good standing would obtain work in law offices 
and wait for a later opportunity. This would 
accord with a persuasive argument on behalf of 
apprenticeship. But those with low examination 
ratings, realizing that the quota system had come 
to stay, would get the coup de grace which is 
their due. They would not be left victims of 
their own defects and their own blind optimism. 
It seems to be generally admitted that it is a bad 
thing for unfit applicants to be kept in limbo 
under a system that permits re-examination off 
and on for a period of years. 

If this theory is correct there would be also a 
smaller market for the unworthy, profit-seeking 
proprietory law schools. 


Argument for Quota System 
The question is clearly debatable. There may 


be some hidden difficulty in quota making which 
should be revealed: The foregoing is offered in 
no dogmatic spirit. It was suggested by an ad- 
dress delivered by Mr. James D. Carpenter, presi- 
dent of the New Jersey State Bar Association, 
at a meeting on March 26, 1934, of the Federal 
Bar Association of New York, Connecticut and 
New Jersey. President Carpenter summed up as 
follows: 


“In practically all the states the number of at- 
torneys admitted to practice law has always been 
upon the basis of character and learning in the law. 
Since the several states have always limited mem- 
bership in the bar on the basis of character and 
learning, it would seem that their right to limit the 
numbers who may practice because of economic 
considerations cannot successfully be denied. All 
that is necessary is for the courts having the 
power to admit to membership in the bar, to de- 
termine that sound considerations of public welfare 
require that the number of lawyers admitted to 
practice shall not exceed a certain percentage of 
the population as determined by the last state or 
federal census. Necessarily we cannot expect the 
courts of the several states to be in accord as to 
the percentage. The agricultural states will not 
require as many lawyers as the great industrial 
states. What percentage is not the important fac- 
tor. It is important that a quota shall be fixed. 
The smaller the quota the finer will be the quality 
of the bar. 

“Coincident with the establishment of a quota 
there should be established a broader examination 
for candidates for admission to the bar. It is de- 
sirable, but not necessary, to require a college 
degree, as well as a degree from a fully accredited 
law school. A broad, well-rounded knowledge of 
literature, history, and government should he con- 
sidered as essential as knowledge of the law, for 
no one makes a good lawyer who knows law only. 
So, also, special stress should be placed upon the 
character of the applicant, for it should be our aim 
to elevate the standards of the bar, as well as to 
have lawyers of high ability. 

“Running hand in hand with a limited quota of 
membership in the bar, and higher standards for 
admission, must go a stricter supervision of the 
lawyers admitted to practice. Unworthy mem- 
hers of the bar, shysters, embezzlers, and ambu- 
lance chasers of all kinds must be driven out. 

“Let us strive by weeding out the unworthy and 
limiting admissions to the bar to raise the stand- 
ards to a point where the confidence in the public 
in the bar generally will be fully restored. We 
cannot expect to hold public confidence when so 
many lawyers are admitted to practice that they 
must ‘drum up trade’ in order to exist.” 


Our quotation is from the recently established 
and very excellent New Jersey State Bar Asso- 
ciation Quarterly, Apr. 1934. 





If we oughta-have-a-law on the subject why not pass one to 
prohibit, in the State of New York, the admission to the bar of any 
more lawyers except in a certain ratio to the increase of popula- 


tion ?—Lowen FE. Ginn. 








Signs of the Times 


Early Precedents for Pre-Trial Procedure 


It is well established that simplicity and direct- 
ness in trial procedure were encouraged in an 


early period of common law development. We 
are indebted to the Hon. John H. Denison, of 
Denver, for the following citations supporting 
the view that litigation is best conducted by 
courts which realize a responsibility for the 
despatch of litigation. Our correspondent writes 
as follows: 

“Il am interested to note that the plan sug- 
gested by Judge McDermott in the article, “Just 
What Is Your Defense”, in the JourNaAL for De- 
cember bears a very close resemb.ance to the oral 
pleadings under the ancient English practice. Wal- 
ton v. Latimer, Y. B. Sel. Ed. 2, Edw. II, 81; 
17 Sel. Ed. 1 and 2, Edw. II, 69 and 70; Anon., 
17 Sel. Ed. 2, Edw. II, 88; Anon., 17 Sel. Ed. 2, 
Edw. II, 97; Charles v. de Bornamville, Y. B. 21, 
Edw. I, 240, 244; Nicholas vy. Abbot of Westmin- 
ster, Y. B. 21, Edw. I, 254. There are many other 
cases. 

Oral pleading, in fact, strongly tends to elim- 
inate specious claims. And is it not true that 
when trial judges sit in review they are much less 
disposed to find flaws in the trial record, and to 
proliferate dicta, than are judges confined to ap- 
peals and remote from trial practice? 





A Sensible Practice 


A report by its judicial council advisory com- 
mittee to the California State Bar embodies this 
sentence: “Throughout the year the pressure of 
work in the district courts of appeal has called 
for the designation of a number of judges of the 
superior court to act as justices pro tem. of the 
courts of appeal.” 

This eminently sensible way of expediting 
appellate work deserves imitation wherever there 
is complaint that dockets are congested. It is 
suggestive of the flexibility which judicial systems 
must acquire in order to render regularly, regard- 
less of various contingencies, the high standard of 
efficiency which the public service deserves. In 
California the judicial council makes the assign- 
ments of judges. One of the virtues of a judicial 
council is that its work, though mainly advisory, 
tends to create the proper view of the state’s 
judicial machinery, namely, that the various tri- 
bunals and officials are not dissociated units in 
the theory of the constitution and the law, but 
parts of one indivisible department of govern- 
ment. And the more numerous are these parts 
and the more separated, the more is centralized 
and responsible administration needed. 





Will Shafroth as Prophet 


There is no person more widely informed as 
to bar activities throughout the country than Mr. 
Will Shafroth, assistant to the president of the 


American Bar Association, so it was fitting, when 
he was invited to deliver the Morrison Founda- 
tion address at the annual meeting of the Cali- 
fornia State Bar that he should have chosen as 
his topic “A Tide in the Affairs of Lawyers.” We 
trust that the following two paragraphs are truly 
prophetic : 

“There is, perhaps, a hazard in prophesying 
the future of bar organization in this country. 
One does not have to be a Delphic oracle, how- 
ever, to see that the unified bar movement is an 
important tide in the affairs of lawyers, and that 
it is sweeping irresistibly over the country. In 
only a few short years, a great majority of the 
lawyers of the United States will be paying an 
annual license fee which will furnish the sinews 
of war for a more vigorous attack on the citadels 
of injustice; judicial councils will be the rule and 
not the exception; and the necessity for a college 
education will, in the great majority of states, be 
recognized as a required qualification for taking 
the bar examinations. 

“What part will the national organization of 
lawyers play in this eventual development? It 
seems evident that the plan of coordination 
adopted by it will result in a closer unity be- 
tween bar organizations. I foresee a continuation 
and a broadening of this work, and a universal 
recognition of the duty of the American Bar As- 
sociation to furnish leadership and unite the com- 
mon group efforts of the lawyers of the nation. 
Organic changes in the association itself will oc- 
cur, but it seems probable to me that it will con- 
tinue a voluntary organization of individual 
lawyers with increased membership, power and 
influence.” 





Waiver of Jury in Criminal Cases 


The following facts are gleaned from an elab- 
orate study of the present status of jury waiver 
in criminal cases: 

Waiver in all felony cases is permitted by the 
constitution in Arkansas, Oklahoma and Virginia, 
and, with the aid of enabling legislation, in Cali- 
fornia, Maryland, Minnesota and Wisconsin. 

With the exception of capital cases waiver is 
permitted by the constitution in Oregon, and by 
statute ia Kentucky (except in cases involving 
punishment by hard labor), Massachusetts, New 
Hampshire, New Jersey (except in cases of trea- 
son and first degree murder), Pennsylvania, Texas 
(only on a plea of guilty), and Washington. 

Waiver of jury trial in misdemeanor cases pre- 
vails generally. In Illinois a person may be tried 
for a misdemeanor without being present in court. 





Louisiana Bar Act May Be Invalid 


The Kingfish statute creating the Louisiana 
State Bar may suffer for the haste and secrecy 
which attended its genesis. It very frankly cre- 
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ated a corporation and is a special act. It is 
pointed out by a Louisiana lawyer who favors 
bar integration that the state constitution for- 
bids the creation of corporations by private or 
special act, with certain enumerated exceptions. 
‘Lhese exceptions constitute a class limited to 
specified areas, such as ordinary municipal cor- 
porations, levee districts and similar bodies. It 
appears plausible to hold that the State Bar is 
not generic to this class. 





To Promote Student Interest in Reforms 


Students of the three law schools in Florida 
are invited to compete for cash prizes offered by 
Judge D. H. Redfearn, of the Miami bar, by 
submitting essays dealing with reforms in pro- 
cedure and judicature. Florida adopted a modern 
code shortly after the civil war but rejected it 
within three years, reverting to the common law 
and still citing cases in English reports which 
were decided before England abandoned common 
law pleadings. 


The donor of the prizes believes that the prin- 
ciple of a single form action for law and equity 
should be adopted. He would also greatly sim- 
plify the judicial system by providing for each 
county one circuit court and abolishing all others. 
The circuit judge would be assisted by one or 
more commissioners who would take over the 
jurisdiction now exercised by justices, affording 
a system similar to that recently acquired in Vir- 
ginia, and now planned for Ohio. 


Judge Redfearn, in his letter to the law school 
deans, expresses himself vigorously. “Our reme- 
dial law,” he says, “has not kept pace with our 
substantive law, and the conditions prevailing in 
our criminal and civil courts have become pro- 
gressively worse until they now menace confi- 
dence in our judicial system, and are creating 
disrespect for it. Our judicial system, as at pres- 
ent constituted, is fast. losing the respect of the 
ordinary layman. This statement may be verified 
by a discussion of it with any layman anywhere 
in Florida.” 

The undertaking is timely because the Florida 
Bar Association is now engaged in redrafting the 
judicial article. This JourNAL has previously 
commented upon the progressive attitude of the 
Association in respect to legislation. 





An Uncultivated Field 
Significant evidence of a lawyer’s love for 
his profession is afforded by the will of the late 
Alfred B. Benedict. His entire estate, valued 
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at $135,000, subject to a widow’s life interest, 
is bequeathed to the Cincinnati Law Library and 
Bar Association. The bequest to the Bar Asso- 
ciation is to constitute a permanent endowment 
fund, the income to be used “for the relief of 
needy lawyers past sixty years of age, for pro- 
viding legal aid for the poor and for promoting 
justice among men.” 

Mr. Benedict had been engaged in practice 
in Cincinnati since 1880; since 1897 he had been 
on the faculty of the Cincinnati Law School and 
for sixteen years its dean. 

Doubtless we shall come in time to bar pro- 
tection of needy and worthy members of the 
profession. The Illinois State Bar Association 
has been building up a fund for this purpose for 
many years and is about ready to assume obliga- 
tions. The matter has been discussed in other 
associations. 

There has been little comment, however, on 
the fact that wealthy lawyers, if they have given 
anything to public uses in their lifetime, or 
in contemplation of death, have virtually always 
overlooked the needs of the organized profession 
in its public work. This side should be stressed 
by the associations. The Association of the Bar 
of the City of New York publishes annually the 
long list of gifts made, and this serves as a useful © 
reminder. 

Just as important is the opportunity which 
thousands of lawyers have to counsel clients 
concerning public gifts. The fact appears to 
be that few lawyers, if any, are aware of the 
needs of their own profession. And yet, in our 
present early stages of renascence, we observe 
throughout the land a hundred bar associations, 
to say nothing of the special organizations, of 
which the American Judicature Society is an ex- 
ample, which are tied to the barest necessities of 
existence because of a lack of money. And this 
with almost inconceivable wealth being trans- 
mitted through the courts every year, a consid- 
erable share of which is marked for public uses. 

There has not been sufficient thought given 
to the subject, and there will not be, until bar 
association executives and bar editors bring it 
to the front. A few years ago much publicity 
was given to the fact that members of the Na- 
tional Economic League rated reform in the ad- 
ministration of justice the greatest single prob- 
lem confronting the American people. It is 
safe to assume, however, that not one of the 
public spirited members of the association would 
ever think of forwarding this work by gifts. 
Such gifts, of course, do not need to be post 
mortem. 





The hardship, expense and delay involved in obtaining a deci- 
sion from the courts are causing thousands of controversies to be 
settled out of court, which, if justice were quick and inexpensive, 
would be brought to the lawyer’s office, and by him tried in court.— 


Harry D. Nims. 
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